UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | OMA

In the Matter of

DANIEL K. O BRIEN, : Case No. 95-01291-D J
BONNIE P. O BRI EN,
Chapter 7
Debt or s.
SEARS, ROEBUCK AND CO., ' Adversary No. 95-95103
Plaintiff, '

V.
BONNI E P. O BRI EN

Def endant .

MEMORANDUM OF DECI SI ON AND ORDER

This matter is before the court on a notion for summary
j udgment brought by the plaintiff, Sears, Roebuck and Co. (Sears),
and the resistance filed by Bonnie P. O Brien, the defendant and
Chapter 7 debtor (debtor). Joseph M Kehoe, Jr. and David L.
Hirsch represent Sears. Steven R Hahn represents the debtor.

Though the parties advance a nunber of argunents for
consideration, the central issue is whether Sears' practice of
providing a Chapter 7 debtor an informational copy of the letter it
sends to the debtor's attorney about its claimis an attenpt to
collect a debt and, therefore, violates federal bankruptcy |aw and
the I owa Debt Collection Practices Act.

| have previously held such practice does not anmount to an
attempt to collect a debt as long as the letter concerns
collateral the creditor nmay be able to pursue despite entry of the
general discharge. Though certain subsequent state court rulings

m ght be to the contrary, | am not persuaded to abandon ny prior



anal ysi s. | decline, however, to condone a practice ainmed at
reaffirmati on of unsecured debt that the creditor would not be able
to pursue unless it prevailed on a conplaint to determ ne the debt

to be nondi schargeabl e.?

STATEMENT OF THE FACTS

On May 3, 1995 the debtor and her spouse filed a petition for
relief under Chapter 7 of the United States Bankruptcy Code. On
the same day debtor filed her statenent of intentions indicating
she would be reaffirmng one debt--her car loan with Ft. Mdison
Bank & Trust. She listed only that debt on Schedule D (Creditors
Hol ding Secured Clains). The debtor indicated she owed Sears
$2100. 00 on Schedule F (Creditors Holding Unsecured Nonpriority
Cl ai nms) . The debtor reported she was unenployed and her husband
was a truck driver, earning $1800.00 in net nmonthly income, on
Schedule | (Current Inconme of Individual Debtors). She i ndicat ed
their postpetition (or anticipated postdi scharge) nonthly expenses
totall ed $2153. 00 on Schedule K (Current Expenditures of I ndividual
Debt ors).

On May 4, 1995 the clerk of court issued the standard form
notice of the commencenent of the case. Among ot her things, the

notice indicated the 11 U S.C section 341 neeting of creditors

! In an attenpt to address any possible inconsistencies wth

my previous rulings in this area, | conpared information kept by
hand regarding court calendars with information avail able on the
court's automated database to identify hearings involving this
controversy. | then listened to the cassette recordings of the
rel evant hearings. That extensive review revealed no controversy
concerni ng unsecured debt. To the extent the search mssed any
rulings that would support Sears' argunent as to unsecured debt,
t his deci sion supersedes those rulings.
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woul d take place June 29, 1995 and the deadline to object to entry
of the general discharge of debt was August 28, 1995.

On or about June 23, 1995 Sears sent M. Hahn a letter
concerning its purchase noney security interest in certain
househol d goods owned by the debtor at the tinme the bankruptcy
petition was filed. Sears reported what its records indicated with
respect to the balance on the account and the purchase price and
present val ue of each household good. Sears asked M. Hahn whet her
his client would be reaffirm ng the account bal ance, redeenm ng the
items in a lunp sum paynent or surrendering the collateral. Sears
al so advised a line of credit in the amount of $2226.00 would be
granted if the debtor decided to reaffirm the account bal ance of
$2193.84 and conpleted making regular nonthly paynents for six
consecutive nonths. Sears enclosed two reaffirmation agreenents.

One provided for reaffirmation of $408.04--a figure that appeared
to be the conbined present value of the household goods--in
paynments of $13.00 per nonth. The other covered reaffirmation of
t he account bal ance in paynents of $53.00 per nonth.

Sears sent a copy of the letter addressed to M. Hahn, but not
the reaffirmation agreenents, to the debtor and to the trustee.
The parenthetical "(For information purposes only)" followed "cc:

Debt or" near the bottom of the letter.

On July 26, 1995 Sears commenced this adversary proceedi ng by
filing a conplaint for declaratory judgnent. It attached a copy
of the June 23, 1995 letter to the conplaint. Sears requested the

court declare that Iowa Code section 537.7103(5)(e) is preenpted



by federal bankruptcy |aw and policy. That statutory provision
prohibits a debt collector from communicating with a debtor to
collect or attenpt to collect a debt when the debt coll ector knows
or could easily ascertain the name and address of the attorney
representing the debtor. Sears also asked the court to find it
did not violate federal bankruptcy |law by sending a copy of the
letter to the debtor. In the alternative, Sears sought a finding
that it did not violate the |Iowa Code section by such action.

On August 8, 1995 M. Hahn filed debtor's answer. He attached
the two reaffirmation agreenents he had received from Sears and a
nunber of lowa court rulings holding that Sears had violated the
lowa |aw by sending simlar informational letters to sone of his
other clients.

On August 29, 1995 the court entered the standard form order
granting the debtor and her spouse a general discharge from their
debts in the Chapter 7 case. On Septenber 9, 1995 the chapter
case was cl osed.

On October 16, 1995 +the ~court approved the stipulated
schedul i ng order prepared by counsel in this adversary proceedi ng.

The parties agreed to a deadline of Decenber 15, 1995 for
di spositive notions. Sears did not indicate by check mark that it
woul d be pursuing such a notion. M. Hahn checked "Motion for
Sunmary Judgnent” for the debtor.

On Novenber 29, 1995 Sears filed a notion for summary



judgnment, seeking the relief requested in the conplaint, and a
statenent of material facts, a nmenorandum of |aw and an appendi X
of cases in support of the notion.

On January 8, 1996 M. Hahn filed debtor's resistance to the
noti on. In addition to the same state court rulings that
acconpani ed the answer, he attached another state court ruling
supporting his position, letters in other cases in which Sears
sought reaffirmation of wunsecured debts, short passages from
transcripts apparently related to some of the state court cases,
sanples of letters and reaffirmation agreenents and copies of
envel opes from yet anot her case, and Sears' answers to
interrogatories in this adversary proceedi ng.

During the telephonic hearing on January 9, 1996, Sears
counsel argued the conduct in issue could not violate the |owa
statute because it did not violate the automatic stay.®? M. Hahn
contended the state court rulings controlled the outcone of the

pendi ng controversy under the doctrine of res judicata.

APPLI CABLE STATUTES
Wth respect to the collection of debt in a bankruptcy
context, 11 U.S.C. section 362(a)(6) provides:
(a) . . . [Al petition filed under section

301, 302 or 303 of this title, . . . operates
as a stay, applicable to all entities, of--

2 Sears' counsel relied in part on Sears, Roebuck & Co. V.

ke, No. 95-C-774 (N.D. IIl. March 28, 1995) that was pending on
appeal . On March 15, 1996 the Seventh Circuit Court of Appeals
affirmed the district court opinion. Matter of Duke, 79 F. 3d 43
(7th Cir. 1996).

&
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(6) any act to collect, assess, or recover
a claim against the debtor that arose
before the comencenent of the case under
this title;

11 U.S.C. section 362(a)(6) (enphasis added).

Simlarly, 11 U S.C. section 524(a)(2) states:

(a) A discharge in a case under this title--

(2) operates as an injunction against the
commencenent or continuation of an action,
t he enploynent of process, or an act, to
collect, recover or offset any such debt

as a personal Iliability of the debtor,
whet her or not discharge of such debt is
wai ved;

11 U.S.C. section 524(a)(2) (enphasis added).
Then with respect to the collection of debt generally,

Code section 537.7103(5)(e) reads:

5. A debt collector shall not engage in the
following conduct to collect or attenpt to
coll ect a debt:

e. A communication with a debtor when the

debt coll ector knows that the debtor
is represented by an attorney and the
attorney's nanme and address are known, or
could be easily ascertained, unless the
attorney fails to answer correspondence,
return phone calls or di scuss t he
obl i gation in questi on, w thin a
reasonable tinme, or prior approval is
obtained from the debtor's attorney or
when the comrunication is a response in
the ordinary course of business to the
debtor's inquiry.

11 U.S.C. section 537.7103(5)(e) (enphasis added).

| owa

Next, with respect to reaffirmng debts in bankruptcy cases,

11 U.S.C. 524 provides:



(c) An agreenent between a holder of a claim
and the debtor, the consideration for which, in
whole or in part, is based on a debt that is
di schargeable in a case under this title is
enforceable only to any extent enforceable
under applicable nonbankruptcy |aw, whether or
not di scharge of such debt is waived, only if—

(1) such agreenent was made before the
granting of the discharge wunder section
727, . . . of this title;

(2) (A such agreenment contains a clear
and conspi cuous st at ement whi ch
advi ses the debtor that the agree-nent
may be rescinded at any time prior to
di scharge or within sixty days after
such agreenent is filed wth the
court, whichever occurs |later, by
giving notice of rescission to the
hol der of such claim and

(B) such agreenent contains a clear
and conspi cuous st at ement whi ch
advi ses the debtor that such agree-
ment is not required under this title,
under nonbankruptcy |aw, or under any
agreenent not in accordance with the
provi sions of this subsection.

(3) such agreenent has been filed with the
court and, if applicable, acconpanied by a
decl arati on or an af fi davi t of t he
attorney that represented the debtor
during the course of negotiating an
agreenent under this subsection, which
states that--

(A) such agreenent represents a fully
informed and voluntary agree-nent by
t he debtor;

(B) such agreenent does not inpose an
undue hardship on the debtor or a
dependent of the debtor; and

(C) the attorney fully advised the
debt or of the |egal ef f ect and
consequences of —



(i) an agreement of the kind
specified in this subsection; and

(ii) any default wunder such an
agreement ;

(4) the debtor has not rescinded such
agreenent at any tinme prior to discharge
or within sixty days after such agreenent
is filed with the court, whichever occurs
|ater, by giving notice of rescission to
t he hol der of such claim

(5) the provisions of subsection (d) of
this section have been conplied with; and

(6) (A) in a case concerning an individua
who was not represented by an attorney
during the course of negotiating an
agreenent under this subsection, the
court approves such agreenent as--

(i) not I Nposi ng an undue
hardship on the debtor or a
dependent of the debtor; and

(ii) in the best interest of the
debt or.

(B) Subparagraph (A) shall not apply
to the extent that such debt is a
consuner debt secur ed by rea

property.

(d) In a case concerning an individual, when
the court has determ ned whether to grant or
not to grant a discharge under section 727,
1141, 1228, or 1328 of this title, the court
may hold a hearing at which the debtor shall

appear in person. At any such hearing, the
court shall inform the debtor that a discharge
has been granted or the reason why a discharge
has not been granted. If a discharge has been

granted and if the debtor desires to nmke an
agreenent of the kind specified in subsection
(c) of this section and was not represented by
an attorney during the course of negotiating
such agreenent, then the court shall hold a
hearing at which the debtor shall appear in
person and at such hearing the court shall —

(1) informthe debtor--

8



(A) that such an agreenent is not
required under this title, under
nonbankruptcy | aw, or under any
agreenent not nmade in accordance wth
the provisions of subsection (c) of
this section; and

(B) of t he | egal ef f ect and
consequences of - -

(i) an agreenent of the kind
specified in subsection (c) of
this section; and

(ii) a default under such an
agreenent; and

(2) determ ne whether the agreenent that
the debtor desires to make conplies wth
the requirenents of subsection (c)(6) of

this section, if the consideration for
such agreenment is based in whole or in
part on a consuner debt that is not

secured by real property of the debtor

(f) Nothing contained in subsection (c) or (d)
of this section prevents a debtor from
voluntarily repayi ng any debt.

Finally, 11 U S.C. section 521(2) provides:

The debtor shall --

(2) if an individual debtor's schedul e of

assets and liabilities includes consuner
debts which are secured by property of the
estate--

(A) within thirty days after the
date of the filing of a petition
under chapter 7 of this title or on
or before the date of the neeting
of creditors, whichever is earlier,
or within such additional time as
the court, for cause, wthin such
period fixes, the debtor shall file
with the clerk a statenment of his
intention wth respect to the
retention or surrender of such
property and, i f appl i cabl e,
specifying that such property 1is
9



clainmed as exenpt, that the debtor
intends to redeem such property, or
that the debtor intends to reaffirm
debts secured by such property;

(B) within forty-five days after the
filing of a notice of intent under
this section or within such additional
time as the court, for cause, wthin
such forty-five day period fixes, the
debtor shall perform his intention
with respect to such property as
specified by subparagraph (A) of this
par agraph; and
(© nothing in subparagraphs (A) and
(B) of this paragraph shall alter the
debtor's or the trustee's rights with
regard to such property under this
title;
and 11 U. S.C. section 704(3) states:
The trustee shall--
(3) ensure that the debtor shall perform

his intention as specified in section
521(2)(B) of this title;

DI SCUSSI ON

Federal Rule of Civil Procedure 56, governing summary judgnent

in most civil suits in the United States district courts, applies
in adversary proceedings. Fed. R Bankr. P. 7056. A nmoving party
is entitled to summary judgnent only if there is no genuine issue
as to any material fact and that party is entitled to judgnment as
a mtter of |aw Fed. R Civ. P. 56(c). The nmoving party bears
the initial burden  of denonstrating that the pleadings,
depositions, answers to interrogatories, adm ssions and any

affidavits reveal no genuine issue of material fact. |d.

10



Once the nmoving party has met the initial burden, the non-
movi ng party may not rest on the allegations in its pleadings but
must set forth specific facts showing there is a genuine issue of
fact for trial. Fed. R Civ. P. 56(e). Though courts nust
consider all inferences to be drawn fromthe facts in a |ight nost
favorable to the non-noving party, that party nust sufficiently
show there is a genuine dispute over facts essential to the

outcone of the controversy. In re Young, 82 F.3d 1407, 1413 (8th

Cir. 1996).

| . No Genui ne | ssue of Muterial Fact.

In the witten resistance, M. Hahn argues there is a
"controversy which exists in the factual setting" because Sears
now appears to contend it sends the correspondence to obtain the
statenent of intentions required by 11 U S. C section 521(2), yet
Sears has argued in state court proceedings that the practice is
ai med at making sure debtors receive the information in case their
attorneys do not show them the offers. He then recounts Sears’

activities in sone of his other clients' cases.

Even if | were to agree with M. Hahn that Sears abandoned a
former explanation, | wuld not find that a different argunent
creates a genuine issue of material fact. Li kewi se, M. Hahn's

encounters with Sears in other cases do not transform the pending

controversy into one including a genuine issue of material fact.

[1. Judgnent As A Matter OF Law.

A. Resistance Based On A Technicality.

11



M. Hahn contends Sears cannot utilize a nmotion for summary
j udgnent because it did not indicate it mght use that form of
di spositive notion in the stipulated scheduling order. I do not
find this argunment persuasive, especially given the constraints of
the Federal Rules of Bankruptcy Procedure. That is, declaratory
j udgnent actions are adversary proceedings under Federal Rule of
Bankruptcy Procedure 7001(9) but Federal Rule of Civil Procedure
57, governing declaratory judgnents in United States district
courts, 1is not applicable in bankruptcy proceedings. Si nce
conpl aints seeking declaratory judgnment often focus on an issue of
law and entail wundisputed facts, a motion for summary |udgnent
seeking the specific relief requested in the conplaint is not
unusual . The debtor has not been prejudiced by Sears' notion
filed well within the agreed deadline for dispositive notions.

B. Resistance Based On Doctrine OF Res Judicat a.

Wth respect to the nerits of Sears being entitled to a
judgnment in its favor as a matter of law, M. Hahn argues Sears is
bound by prior state court rulings "dealing with the same type of
letter which Sears is sending in this matter and dealing with the
sane attorney for debtors" under the doctrine of res judicata.

M. Hahn cites Bd. of Sup'rs, Carroll Cy. v. Chi. &N W Transp.

Co., 260 N.W2d 813 (lowa 1977) and Bagley v. Hughes A. Bagl ey,

Inc., 465 N.W2d 551 (lowa App. 1990) in support of this argunent.

In the fornmer case, the lowa Supreme Court held the plaintiff

12



county's mandanus action agai nst the defendant railway conmpany in
state court was barred by a prior adjudication of the |lowa
Comrerce Comm ssion that the same repair and mai ntenance sought by

t he county was unnecessary. Bd. of Sup'rs, 260 N.W2d 816. The

court pointed out the county did not appeal the agency ruling and
therefore the adjudication was a final judgnent on the nerits of
the controversy. [1d. at 815-16. Likew se the court explained the
cause of action before the comm ssion and the |ower court was the
sane, meaning the county could not litigate another aspect of the
same claimin the second action. 1d. at 816.

In the Bagley case, the lowa Court of Appeals held that the
adj udi cation of a claim for nonies advanced for the purchase price
of an autonmobile in small clainms court had a preclusive effect on
the adjudication of a claim for back wages in district court
because both clains arose out of the sane transaction. Bagl ey,
465 N. W 2d 554. The court, however, held that issue preclusion
did not apply despite the issue of the enploynent agreenment being
the same in both actions because of the general overriding
principle that an issue adjudicated in small clains court can not
have a preclusive effect in cases brought wthin the regular
jurisdiction of the district court. 1d. at 553.

(i) ClaimPreclusion

If M. Hahn's witten and oral argunents rely on the doctrine

of res judicata in the sense of claim preclusion rather than in

the sense of collateral estoppel or issue preclusion, they nust

13



fail.® That is, claimpreclusion is applicable only if (1) a court
of conpetent jurisdiction rendered the prior judgnment upon which
debtor relies, (2) the judgnment was final and on the nerits, and
(3) the prior case and the pending case involve the sane cause of

action and the sane parties or their privies. Lane v. Peterson

899 F.2d 737, 742 (8th Cir. 1990). Since the adjective "sane" in
the third requirenent defines "parties”", M. Hahn's representation
of different debtors against Sears in state court s not
sufficient. Therefore, regardless of whether the other two
el enments could be established and whether the state court rulings
could be construed as entailing the sane cause of action as that
presented in this case, claimpreclusion does not apply.
(ii) lIssue Preclusion

| ssue preclusion, on the other hand, is applicable if (1) the
issue to be precluded is identical to an issue in a prior action;
(2) the issue was litigated in the prior action; (3) the issue was
determined by a wvalid and final j udgnment ; and (4) t he

determ nati on was essential to the prior judgnent. In Re Mera,

926 F.2d 741, 743 (8th Cir. 1991). The principle of nutuality
does not apply as long as the party agai nst whom i ssue preclusion
is raised had a full and fair opportunity to litigate the issue in
the prior action. Id. at 743. Parent hetically, issue preclusion

clearly

® Vhen used generically, the term"res judicata" can nmean both

claim preclusion and issue preclusion. The term "collateral
estoppel”™ is the equivalent of issue preclusion. Lane .
Peterson, 899 F.2d 737, 741 n.3 (8th Cr. 1990).

14



bars relitigation in bankruptcy dischargeability proceedings of
factual and legal issues determned in prior state court actions.

Grogan v. Garner, 498 U.S. 279, 284 n.11; 111 S.Ct. 654, 658

n.11; 112 L.Ed.2d 755 (1991).

In order to determ ne whether the concept of issue preclusion
should control the outcome of this proceeding, it is necessary to
review a nunmber of other <cases leading up to the pending
controversy. | ndeed, the genesis of the dispute begins with a
bankrupt cy case.

On July 17, 1992 | conducted a tel ephonic hearing in Matter of
Di rksen, No. 92-00845-D, on the Chapter 7 debtor's nmotion to hold
Sears in civil contenmpt and l|iable for damages for violation of
the autommtic stay.? In that case, Sears sent the debtor's
attorney a letter concerning its purchase noney security interest
in certain collateral owned by the debtor at the tine the
bankruptcy petition was filed. Sears provided copies of the
letter to the debtor and to the trustee. The letter contained the
parenthetical notation indicating the copy sent to the debtor was
only for informational purposes.

Debtor's attorney argued that Sears sent her client a copy of
the letter addressed to her in an attenpt to collect a prepetition
debt and therefore violated the automatic stay. She noted Sears
had just begun this practice in all its bankruptcy cases and

expl ai ned her notion was neant to bring the tactic to the court's

* Martha Easter-Wells represented the debtor. David L. Wetsch
represented Sears.
15



attention. She cited In re Oson, 38 B.R 515 (Bankr. N.D. |lowa

1984) is support of her argunent. In that case, the creditor sent
a letter directly to the debtors indicating it knew collection on
the debtor's prepetition account was prohibited but advising it
could no longer provide nedical care to debtors or nenbers of
their famly unless debtors wi shed to pay voluntarily what they
owed on the account. The bankruptcy court found the letter was an
attenpt to collect a prepetition debt and violated the automatic
stay. 1d. at 518.

Sears' counsel maintained the letter his client sent was neant
to enforce what Sears believed to be its security interest in a
furnace and sandbl aster. He reported Sears often encounters
negative reaction from debtors and their counsel when its sends
out postdischarge cure notices indicating paynent nust be nade on
its purchase noney security interest or it wll repossess the
col l ateral. He explained the new practice was neant to provide
debtors and their counsel with information about Sears' position
early in the case so controversies about the existence of security
interests and the value of collateral could be worked out in a
timely fashion should the debtors wish to retain the collateral.
Finally, Sears' counsel agreed that the creditor's action in the
O son case was a blatant violation of the automatic stay but
mai nt ai ned Sears' action was clearly distinguishable.

During discussion wth counsel following their opening
argunments, | accepted Sears' rationale based on ny own general

observati ons of apparent m scommunication or |ack of conmmunication

16



bet ween sonme debtors and certain attorneys, excluding present
counsel . I found that the letter in issue was intended to
provide relevant information about the collateral to the debtor's
attorney, the debtor and the trustee so that all could act
accordingly.®> | concluded the letter, as drafted and as copied to
the trustee and to the debtor with the parenthetical explanation,

did not fall wthin the scope of the O son case. Matter of

Dirksen, No. 92-00845-D, Tape No. 173A at 3.7 (Bankr. S.D. |owa

July 17, 1992). Having ruled that Sears had not violated the
automatic stay, | entered a mnute order denying the debtor's
motion.® The debtor did not appeal the ruling. It should be noted

the parties did not argue and | did not address the applicability
of lowa Code section 537.7103(5)(e).

Sonetinme thereafter M. Hahn, on behalf of mny of his
bankruptcy clients, began suing Sears in the District Court of
lowa in and for Des Mines County on the ground Sears'’
informational l|etter violated section 537.7103(5)(e). In Love v.
Sears, No. SC14579, a district associate judge found that Sears

was attenpting

> Anong other things, the trustee may utilize such information

in analyzing whether certain property of the estate should be
abandoned pursuant to 11 U.S.C. 554(a). The debtor needs such
information to determ ne whether to pursue a reaffirmation within
the time constraints of 11 U S.C. section 524(c)(1) or to file a
notion to redeem under 11 U. S.C. section 722, a notion to avoid
lien under 11 U S. C. section 522(f)(1)(B), or an adversary
proceedi ng pursuant to Federal Rul e of Bankruptcy Procedure
7001(2) before the chapter case is cl osed.

6 Rul es 7052 and 9014 of the Federal Rules of Bankruptcy
Procedure allow a bankruptcy judge to enter findings of fact and

17



to collect a debt by sending the informational copy to the debtor
despite being requested not to do so by debtor's counsel on nmany

prior occasions.’ Love v. Sears, No. SC14579, slip op. at 1 (Apri

7, 1993). The court noted Sears'’ reliance on Brown .

Pennsyl vania State Enployees Credit Union, 851 F.2d 81 (3rd Cir.

1988) and the Dirksen case. Wth respect to the fornmer, it found
nothing in the decision superseded section 537.7103(5)(e) or
aut horized Sears' direct contact of debtors represented by
counsel .® Love at 2-3. Wth respect to the Dirksen case, the
state court referred to the mnute order as a ruling and found it

to be of no guidance because it did not set forth the reasoning

conclusions of law on the record in lieu of entering them in
writing.

"It is not clear if the letter in issue addressed collatera
and provided the parenthetical explanation about the debtor's copy
being for informational purposes only. M. Hahn did not attach
the docunents the state court judge referenced in his witten
deci sion by exhibit numbers in lieu of |engthy descriptions.

8 I'n Brown v. Pennsylvani a State Enpl oyees Credit Union, 851 F.
2d 81 (3rd Cir. 1988), the Third Circuit Court of Appeals held a
creditor did not violate the automatic stay or the postdi scharge
injunction by informng a debtor that it would refuse to deal wth
that individual absent reaffirmation of the debt. The appellate
court reasoned the debtor needed the information about the
creditor's policy in order to decide tinmely whether to reaffirm
the debt. 1d. at 86.

In setting out the facts of the case, the circuit court noted
t he bankruptcy court found the creditor violated the autonmatic
stay by sending its policy letter to the debtor rather than to the
debtor's attorney but deened the violation was technical and not

i ntended and, therefore, did not assess damages. |d. at 83. The
creditor did not challenge that characterization on appeal. 1d. at
83 n. 2.
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behind the result.® Love at 3. The court found Sears violated the
| owa Code section in issue by

sending a copy of the letter to the debtor after M. Hahn had
repeatedly demanded it not do so. 1d. at 4. Noting the debtor
had not established actual damages, the court assessed the m nimm
statutory amount of $100.00 for wllful behavior. Id. at 4.
Sears did not appeal the ruling.

M. Hahn obtained simlar results from the sane district

associate judge in Schier v. Sears, No. SC/ SC000190 (Decenber 29,

° Apparently, M. Wtsch who represented Sears in the state

court action did not offer or was unsuccessful in offering a
transcript of the telephonic ruling in the Dirksen matter.

Y The state court also observed that Sears would not have
sent such a letter w thout thorough review by its |egal counsel
and, therefore, its action ampunted to a violation of Iowa Code of
Prof essional Responsibility Disciplinary Rule 7-104. Love v.
Sears, No. SC14579, slip op. at 34 (April 7, 1993). That rule
provides in part:

(A) During the course of representing a
client a |lawer shall not:

(1) Communicate or cause anot her to
conmuni cat e on t he subj ect of t he
representation wth a party known to be
represented by a lawer in that matter except

wi th t he prior consent of t he | awyer
representing such other party or as authorized
by | aw.

(2) Gve advice to a person who is not
represented by a |awer, other than the advice
to secure counsel, if the interests of such
person are or have a reasonable possibility of
being in conflict with the interests of the
client.

| owa Code of Professional Responsibility Rule 7-104(A).
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1993) and Sammons V. Sears, No. SC/ SC000244 (December 29, 1993).%"

The judge, however, nmade no nention of the Dirksen case in either
ruling.' Sears appealed both rulings to the lowa District Court
in and for Des Mdines County.®

In a consolidated ruling on both appeals, a state district
court judge observed that Schier had a revolving Sears charge card
and Sears held a purchase noney security interest in various itens
sold on that account, that Sammobns had a revolving Sears charge
card, and that the correspondence in each case contained the
parent hetical statenent about the copy to the debtor being for

information only. Schier v. Sears, No. ACLA000398, and Sammons V.

Sears, No. ACLA000397, slip op. at 2-3 (July 21, 1994). The court
then pointed out that Sears neither addressed in its brief nor
pursued in oral argunent the factual issue it had raised in its
Noti ce of Appeal--whether the informational letter violated |owa
Code Section 537.7103(5)(e). Accordingly, the court treated the
factual issue as having been abandoned and turned to the |ega

i ssue Sears had raised on appeal --whether federal bankruptcy |aw
preenpted the |Iowa Code section in issue. 1d. at 3.

Based on a review of relevant case |aw di scussing preenption,
the state district court judge determ ned that Congress had not

expressly preenpted state regulation of <creditor conmmunication

1 The state court also awarded $350.00 in attorney fees in

each case.
2 pavid A. Hirsch, not M. Wtsch, represented Sears in
t hese two cases.

3 |n addition to M. Hirsch, Steven H. Kuh represented Sears
on the appeal.
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with debtors in bankruptcy. Wth respect to inplied preenption

the court found that Congr ess had not foreclosed state
suppl ementation in the field of creditor contact with debtors,*
t hat conpliance with Bankruptcy Code sections 362 and 524 and al so
with lowa Code Section 537.7103(5)(e) was not inpossible, and that
the state statute did not inpede federal bankruptcy |aw or policy.
Id. at 4-6. After observing that federal case |law pernmts a
creditor to contact a debtor as long as that contact does not
harass or coerce the debtor, the court conmmented: "However, the
fact that a letter does not violate bankruptcy code Sections
362(a)(6) and 524 does not nmean that a state |law prohibiting such
communi cati on contradicts the given bankruptcy sections or their
underlying policies.” 1d. at 7.

Finally, the state district court judge reasoned that federa
bankruptcy | aw and policy would not be concerned about a state |aw
that put Ilimtations on a creditor's contact wth a debtor
represented by counsel as long as the restrictions did not
frustrate the policy favoring reaffirmation, redenption or return
of collateral subject to a purchase noney security interest. Id.

at 7-12. W thout any nention of the Dirksen case, the court

4 The state district court judge pointed out in passing that
the inmplenmentation of the Fair Debt Collection Practices Act, 15
U S. C. section 1692 et seq., further evidenced Congress did not
intend the Bankruptcy Code to regulate the entire field of
creditor conmunication with debtors. The judge then noted the Act
did not appear to apply to Sears because section 1692a(6) (A
indicated the term "debt collector” did not include a creditor's
officers or enployees who acted in the name of the creditor to
collect that creditor's debts. Schier v. Sears, No. ACLA000398
and Sammpns v. Sears, No. ACLA000397, slip op. at 5 (July 21,
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conment ed: "The fact that federal courts have interpreted these

sections [362 and 524] as allowing limted conmmunication wth
debtors does not make such conmmunication an underlying policy
intended by Congress.” Id. at 12. Accordingly, the court
concl uded t he Bankruptcy Code did not pr eenpt section
537.7103(5)(e) and affirmed the |ower court's decisions. 1d. at
12-13.

Sears' subsequent application for discretionary review of the
issue by the Ilowa Suprenme Court failed. The senior judge
addressing the request found further appellate procedure was not
warranted because the controversy appeared to be limted to one
conpany, the state district court had already entered two well-

reasoned rulings, and initial review indicated the chances of

success on appeal were poor. Schier v. Sears, Order No. 94-1331

(lowa filed Septenber 19, 1994) and Sammons v. Sears, Order No.

94-1332 (lowa filed Septenber 19, 1994).
On COctober 18, 1994 the phoenixlike controversy returned to
t he bankruptcy court arena upon Sears filing a notion to reopen

case and for declaratory relief in Matter of Stoneburg, No. 93-

03205-D.™ As in Love, Schier and Sammons, the Chapter 7 debtor in

St oneburg had brought an action against Sears in state court based
on section 537.7103(5)(e). During the January 3, 1995 tel ephonic

hearing, Sears relied heavily upon the Dirksen case in support of

1994) . See also In re Koresko, 91 B.R 689 n.2 (Bankr. E.D. Pa
1988) (first party creditor is not subject to the Act).
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its argument that | should reopen the Stoneburg case, enjoin the
debtor from proceeding with the small clains action, rule Sears'
action did not violate federal bankruptcy law and, if necessary,
rule Sears' action did not violate the state law. M. Hahn argued
the state court decisions addressing the applicability of the
state statute controlled and Dirksen was not relevant because the
state statute was not raised in that case.'®

At the conclusion of the argunents, | expressed concern over
the procedure Sears was utilizing to curtail a pending state court
action when the creditor had been unsuccessful in simlar state
cases and given the Dirksen ruling did not address the state
statute that was causing Sears so nuch consternation. Accordingly
| declined to exercise ny discretion in favor of reopening the
case, but | suggested Sears could timely commence an adversary
proceedi ng seeking declaratory action related to a future
bankruptcy case if, upon reflection, it believed the alleged
confusion between rulings from the federal court and the state

court truly warranted further consideration by the judges of this

court. Finally, since the Dirksen ruling was limted to the facts
presented, | cautioned Sears against seeking declaratory judgnent
15 M. Kuh and M. Hirsch represented Sears. M. Hahn

represented the debtor.

® M. Hahn also nmintained Sears' contention its practice
was not debt collection activity was contrary to the findings in
t he cases he had brought in state court. Wth respect to the Love
case in particular, he reported the presiding district associate
j udge "distinguished" that case from the Dirksen case. ( Thor ough
review of the pertinent rulings in the text of this nenmorandum of
deci sion does not support that characterization of the state
court's treatnent of the Dirksen ruling and order.)

23



in a case in which it did not hold a secured claim (Judge

Jackw g

Tel ephoni ¢ Hearing, Tape No. 222B 19.6).

Returning now to the respective argunents of the parties in
the pending matter, | find the concept of issue preclusion should
apply to Sears' request that | declare Jlowa Code section
537.7103(5)(e) is preenpted by federal bankruptcy |aw and policy.

The Dirksen ruling and order did not consider this matter. The
pending legal issue is identical to the legal i1issue addressed by
the state district court judge's combined ruling on the appeals in
Schier and Sammons. Sears was the naned defendant in those
actions. To the extent a legal issue is litigated, the pending
legal issue was litigated in state court. The |egal 1issue was
determned by a valid and final judgnent. The determ nati on was
essential to the prior judgnent. To hold otherwi se could anmount
to prohibited appellate review of a state court determ nation.

See In re Goetzman, 91 F.3rd 1173 (8th Cir. 1996) (l|ower federal

courts lack jurisdiction to engage in appellate review of state

court determ nations under the Rooker-Fel dnan doctrine).

Even if issue preclusion did not apply, | would have found
that |lowa Code section 537.7103(5)(e) is not preenpted by federa
bankruptcy law or policy. My reasoning would have mrrored mnuch

of the state court's analysis of the purely |egal issue regarding

7 11 U.S.C. section 350 provides that "[a] case may be
reopened in the court in which such case was closed to adm nister
assets, to accord relief to the debtor, or for other cause."
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express and inplied preenption. I  would have concluded that

conduct ampunting to an act to collect a debt not only violates

the automatic stay or the discharge injunction but, in cases in
which the debtor is represented by counsel, is subject to the
ram fications of section 537.7103(5)(e). Clearly the threshold

question under sections 362(a)(6) and 524(a)(2) and under section
537.7103(5)(e) is whether the conduct in issue was an act to
collect a debt. Absent inconsistent factual determ nations by a
bankruptcy court and a state court reviewing the same conduct, the
bankruptcy |law sections and the state |aw provision conplinent
each ot her.

That brings ne to Sears' request that | find its conduct in
this case violated neither federal bankruptcy law nor the state
statute.® Though M. Hahn contends | am bound by the state court
rulings regarding Sears' practice ampunting to an act to collect a
debt, he cites no authority to support his inplicit proposition
that a federal bankruptcy court nust abandon its prior analysis of
a particular fact pattern whenever a state court subsequently
renders what m ght appear to be a contrary ruling. G ven the
awkward history of the controversy, | find that issue preclusion

shoul d not control the question of ultimate fact in this case.™

18 Sears' conplaint sets forth these requests for declaratory
ruling in the alternative. However, if | find Sears' action
ampunted to an act to collect a debt that violated the automatic
stay in the context of the bankruptcy case, then that action is an
act to collect a debt for purposes of the state statute.

19 Sears' strategy in not appealing the Love decision and
wai ving the factual issue on appeal from the Schier and Sanmmons
decisions is troubling, but so is M. Hahn's strategy 1n not
pursuing any relief in the bankruptcy forum According to this
court's automated docket entries for Love (92-02601-D H), Schier
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The doctrine of stare decisis does apply to the extent the
facts in the pending case are simlar to those | addressed in
Di rksen. If the informational letter is simlar in format and
content to the letter wunder consideration in Dirksen, Sears
conduct in this case will not amount to an attenpt to collect a
debt . If the informational letter differs in format or content

fromthe letter under consideration in Dirksen, that prior ruling

is not di spositive of the wultimate factual I ssue except
indirectly. That is, the rationale | wused in Dirksen and
suggested | would continue to use in Stoneburg rested not nerely

on whet her Sears' conduct was non-threatening and non-coercive but
on the nature of its claim
As in Dirksen, Sears provided information about what it
believed to be its purchase nobney security interest and inquired
about debtor's intentions with respect to the collateral. It sent
the original to M. Hahn and copies to the debtor and the trustee.
It included the cautionary parenthetical notation after the copy

i ndicator for the debtor. Sears' action alerted M. Hahn, the

(92-02678-D H), Sammpbns (93-00869-D H), Stoneburg (93-03205-D J)
and O Brien (95-01291-D J), M. Hahn did not file notions for
contenpt or comrence adversary proceedings seeking injunctive or
ot her equitable relief in any of those cases.

Cbvi ously, Sears would have run the risk that appellate
consideration of the factual issue mght have resulted in a state
appel l ate court decision that would have distingui shed Dirksen (as
| am doing today), thereby curtailing any routine use of the
informational letter for unsecured debt. M. Hahn, on the other
hand, would have run the risk of facing res judicata argunents in
state «court, at Ileast wth respect to informational Iletters
addressing secured debt, if Sears prevailed in actions brought by
his clients in this forum He also would have faced the
possibility that one or both of the judges of this court would
have nmodified the Dirksen ruling to hold that an informational
| etter addressing unsecured debt was not an act to collect a debt.
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debtor and the trustee to the possible existence of a secured
consuner debt that was not listed on the schedules and not treated
in the statenment of intentions. As in Dirksen, that practice
afforded M. Hahn and his <client an opportunity to respond
accordingly and in a tinmely fashion.

Sears, however, tread beyond the scope of Dirksen by adding a
paragraph indicating it would grant the debtor a line of credit in
return for reaffirmati on of the entire account bal ance and recei pt
of regular nonthly paynents for six consecutive nonths. The extra
paragraph clearly is an attenpt to coll ect dischargeable unsecured
debt given that the proposed agreenent covering just the
col | at er al reaffirmed a sum of $408.04 in paynents of $13.00 per
nmont h, yet the proposed agreenent related to the reinstated |ine
of credit in the anpunt of $2226.00 reaffirnmed a sum of $2193. 84
in paynents of $53.00 per nonth.?

Cases can be found to support Sears' contention that the
| etter under consideration does not violate federal bankruptcy

I aw. For exanmple, in Matter of Duke, 79 F.3d 43 (7th Cir. 1996),

Sears sent debtor's counsel a letter advising it wuld reinstate a

$500.00 line of credit if debtor reaffirnmed the $317.10 bal ance on

20 The June 23, 1995 letter only makes reference to
reaffirmati on of the account balance, not reaffirmation of that
portion of the account balance related to the purchase of the

col |l ateral. Yet, one of the reaffirmtion agreenents sent to M.
Hahn provides for reaffirmation of the collateral at what would
normally be the redenption val ue. Whereas, the letter indicates

redenpti on nust be acconplished by a lunp sum cash paynent, the
reaffirmati on agreenment covering the collateral designates nonthly
payments of the present value. Parent hetically, it should be
noted that Sears did not file a conplaint to determ ne
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hi s account. Sears sent a copy of the letter to the debtor with
the "for information purposes only" parenthetical after the copy
i ndi cat or. After noting that the mpjority of courts focus on
whet her such letters are threatening or coercive and that section
524(c) guards against creditor overreaching, the Seventh Circuit
Court of Appeals held that such a creditor-initiated offer to
reaffirm a debt did not inherently violate the federal bankruptcy
aw. 1d. at 45.

As for the copy itself, the appell ate panel stated:

Nothing in either 8 362 or 8 524 distinguishes between

sending a letter to a debtor's attorney w thout any "cc,"

and sending a copy of the letter along to the debtor

directly. Not hing, that 1is, wunless we thought that

sending a copy of the letter directly to the debtor was

i nherently coercive or threatening, or unless the letter

itself had those characteristics.
Id. at 46. Then, after acknowl edging it is often difficult to
di sti nguish between the wthholding of a benefit and the
i nposition of a penalty, the Seventh Circuit found the "bare-bones
and straightforward" letter did not hint at any unfavorable action
or foreclosure of a newline of credit absent reaffirmation. |1d.

Finally, in a paragraph discussing whether the practice of
sending the copy to a debtor was inherently coercive, the court
guestioned whether the author of the letter was acting either as
an attorney or wunder the direction of an attorney or as an

enpl oyee of Sears’ col l ection departnent. The court then

suggested there mght have been a violation of a state rule of

di schargeability pursuant to 11 U.S.C. section 523(c), and the
deadl i ne for comencing such conpl aints was August 28, 1995.
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prof essi onal conduct in the former instance® or a violation of the

2 Since

Fair Debt Collection Practices Act in the latter instance.?
the debtor did not raise those points below or on appeal, the
Seventh Circuit did not comment further. |1d.

| respectfully decline to adopt the Seventh Circuit's analysis
of Sears' practice. Permtting creditors to send informational
letters about their secured <clains indirectly +to debtors
represented by counsel and directly to debtors representing
thenselves is far different from condoning attenpts to collect
unsecured debts veiled as "offers" to grant a line of credit or
reinstate an account. The breathing spell afforded by the

automatic stay and the fresh start provided by the discharge

i njunction becone al nost nmeaningless if any unsecured creditor may

2. As described in Mtter of Duke, 79 F.3d 43, 46 (7th Cir.
1996), Illinois Rule of Professional Conduct 4.2 is simlar to
| owma Code of Professional Responsibility Disciplinary Rule 7-104.

See n. 10 supra.

Had it been necessary to address whether Sears' action in this
case anounted to a violation of Rule 7-104, the parties would have
been given an opportunity to present evidence on the role Sears'
attorneys played in the comunication and to argue whether Rule
7-104 covers the communication in issue given that neither the
lowa Code of Professional Responsibility nor the Ilowa Debt
Coll ection Practices Act defines what is neant by that word.
Parenthetically, it should be noted that 15 U S.C. section
1692a(2) defines "communication” as "the conveying of information
regarding a debt directly or indirectly to any person through any
medi um "

22 The Seventh Circuit specifically referenced 15 U.S.C.
section 1692c(a)(2) t hat prohibits a debt col | ect or from
conmuni cating with a consumer w thout that individual's perm ssion
if the debt collector knows the consuner is represented by counsel
on the debt and knows or can readily ascertain the counsel's nane
and address. Matter of Duke, 79, F.3d 43, 46 (7th Cir. 1996).
The court did not nention the exception found at 15 U. S.C. section
1692a(6) (A). See n. 14 supra.
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solicit continued business on old ternms as long as they do so
ni cely.

That safeguards exist--the attorney affidavit required by
section 524(c)(3) or court review required by section 524(d)?--
does not change the nature of the conduct prohibited by section
362 (a)(6) and section 524(a)(2). That Congress did not
differentiate between secured and unsecured debt in section 524(c)
does not make a creditor-initiated reaffirmation of unsecured
di schargeabl e debt a statutory exception to the automatic stay or

the discharge injunction.? |Indeed, if a creditor is really acting

2 A debtors' counsel should advise against reaffirmng
unsecur ed di schargeabl e debt unless the client clearly has or wll
have the ability to pay such debt. Unl ess a Chapter 7 consuner
case was filed in contravention of 11 U S.C. section 707(b), a
typi cal debtor should not have the ability to pay nuch unsecured
debt . Conpare Fonder v. US., 974 F.2d 996 (8th Cir. 1992)
(whet her Chapter 7 filing is a substantial abuse of the provisions
of Chapter 7 turns on whether the debtor will have the ability to
pay a significant portion of the debt from future income over
three to five years) with In re Geen, 934 F.2d 568, 572 (4th Cir.
1991) (the substantial abuse determnation is based on the
totality of the circunstances).

Li kewi se, nost bankruptcy judges refuse to approve such
reaffirmations presented by pro se debtors with |imted neans.

1t nust be renenbered that 11 U.S.C. section 524(c) and
(d) were the result of a conpromse in the area of reaffirmtion
of discharged debts. See H R Rep. No. 595, 95th Cong., 1st Sess.
366 (1977); S. Rep. No. 989, 95th Cong., 2d Sess. 80-81 (1978) and
124 Cong. Rec. H11096 (daily ed. Sept. 28, 1978); S17413 (daily
ed. Oct. 6, 1978); (remarks of Rep. Edwards and Sen. DeConcini).
See also HR Rep. No. 595, 95th Cong., 1st Sess. 342 (1977); S.
Rep. No. 989 95th Cong., 2d Sess. 50-51 (1978) (stating 11 U S.C
section 362(a)(6) "prevents creditors from attenpting in any way
to collect a prepetition debt"™ and "prevents evasion of the
bankruptcy laws by sophisticated creditors.") That Congress
amended section 524 in 1984 and 1994 to streamline the
reaffirmati on process should not be construed as an indication the
ori gi nal rationale behind enactnent of the automatic stay
provi si on has changed. See S. Rep. No. 65, 98th Cong., 1st Sess.
59, 60 (1983)(Senate Report acconpanyi ng S. 445, Omi bus
Bankruptcy | nprovenents Act of 1983, which was a forerunner to the
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in the best interest of a debtor--as some creditors contend they
are doing by initiating such reaffirmations, the creditor wll
accept voluntary paynments from the debtor under section 524(f)?°
and grant a line of <credit that makes sense in |ight of the

debtor's financial circunstances. %

Bankr. Amend. Act of 1984) and H R Rep. 103-834, 103rd Cong., 2nd
Sess. 3 (Cct. 4, 1994); 140 Cong. Rec. H10764 (Oct. 4, 1994).

Parent hetically, though 11 U.S.C. section 524(c) does not
specifically indicate creditors cannot initiate reaffirmations, it
shoul d be noted that Federal Rule of Bankruptcy Procedure 4004(c)
permts only debtors to nove for a deferral of the entry of a
di schar ge.

% |f a creditor believes its debt is nondischargeabl e under

11 U S.C. section 523(a), the <creditor should comence an
adversary proceeding pursuant to Federal Rule of Bankruptcy
Procedure 7001(6). A creditor should not wutilize 11 U S. C
section 524(c) in an attenmpt to reap the benefits of a

nondi schargeability action and to avoid the consequences of 11
U.S.C. section 523(d) that provides:

| f a creditor requests a determ nati on of
di schargeability of a consuner debt wunder subsection
(a)(2) of this section, and such debt is discharged, the
court shall grant judgnent in favor of the debtor for the
costs of, and a reasonable attorney's fee for, the
proceeding if the court finds that the position of the
creditor was not substantially justified, except that the
court shall not award such costs and fees if special
ci rcunst ances woul d make the award unj ust.

Most dischargeablility actions related to revolving credit debt
are brought under 11 U S.C. section 523(a)(2).

26 G ven that nmounting credit card debt so often plays a
maj or role in a consuner debtor's decision to seek bankruptcy
relief, encouraging a resunption of the habit that necessitated
the cure seens unw se at best.

Those in the credit industry who encourage consuners to sign
up for nore credit than those individuals can handle are part of
the problem Those in the credit industry who work with their
custoners that have fallen behind in paynments and counsel
consuners who have difficulty keeping credit use in check are part
of the sol ution.
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Though Sears acted in this case without threat or coercion, it
did not send the letter nerely to provide information about its
al l eged security interest. It sent the letter in an effort to
collect a debt that was dischargeable. It violated the automatic
stay that was in effect when the letter was sent. If Sears had
sent the letter after the discharge had been entered, it would
have violated the discharge injunction. Hence, Sears' conduct

triggered application of Iowa Code section 537.7103(5)(e).

CONCLUSI ON
WHEREFORE, based on the foregoing discussion, | find that
federal bankruptcy |law and policy do not preenpt |owa Code section
537.7103(5)(e) and that Sears' practice in this case anounted to
an act to collect a debt under both 11 U S.C. section 362(a)(6)

and section 537.7103(5)(e).
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ORDER
THEREFORE, |IT |I'S ORDERED that the notion for summary judgnent
is granted insofar as it seeks declaratory relief based on there
being no genuine issue of material fact. Wth respect to the
underlying request for declaratory relief, 1T IS HELD to the

contrary that:

(1) Federal bankruptcy |aw and policy do not preenpt |owa

Code section 537.7103(5)(e), and

(2) Sears' conduct in this case anobunted to an act to coll ect

a debt under both 11 U S. C. section 362(a)(6) and Ilowa Code
section 537.7103(5)(e).

Dated this 13'" day of January, 1997.

LEE M JACKW G
U. S. BANKRUPTCY JUDGE
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KOPF, District Judge.

Sears, Roebuck and Co., (Sears) appeals from two decisions of the district court®
separately affirming two decisions of the bankruptcy court. The appeals have been
consolidated. We affirm.

These cases raise one primary issue. Does federal bankruptcy law preempt an lowa
law that prohibits a creditor from sending a collection letter to a debtor who is
represented by a lawyer, when that creditor knows that the debtor is represented by
counsal? The district court found that the state law was not preempted, and that Sears
violated the law by sending such aletter to both debtors. On this point, we agree with the
district court. The district court also found it unnecessary to address whether the
particular collection letters independently violated federal bankruptcy law or an lowa

ethical rule, and we agree on this point as well.

|. Background
We next describe the pertinent lowa law. We then st out the procedura history
and factual background of the two cases that are before us.
A.lowalLaw

The lowalaw at issue in this case states:

"The Honorable Richard G. Kopf, United States District Judge for the District of
Nebraska, sitting by designation.

*The Honorable Charles R. Wolle, Chief United States District Judge for the
Southern Digtrict of lowa.



5. A debt collector shadl not engage in the following

conduct to collect or attempt to collect a debt:

e. A communication with a debtor when the debt
collector knows that the debtor is represented by an
attorney and the attorney’s name and address are
known, or could be easly ascertained, unless the
attorney fails to answer correspondence, return phone
cals or discuss the obligation in question, within a
reasonable time, or prior approva is obtained from the
debtor's attorney or when the communication is a
response in the ordinary course of business to the
debtor’sinquiry.

lowa Code Ann. § 537.7 103(5)(e) (West 1998) (hereinafter “& 537.7 103(5)(€)”).

B. The O'Brien Case

On May 3, 1995, Bonnie Patrick O'Brien and her spouse filed a Chapter 7
bankruptcy petition listing Sears as an unsecured creditor. O’ Brien was represented by
attorney Steven Hahn (“Hahn”).

On June 23, 1995. Sears sent a letter to Hahn regarding its purchase money
security interest in certain merchandise O'Brien owned when the petition was filed.
The letter advised Hahn that Sears had not yet received O’ Brien's statement of intention
as to the secured merchandise in accordance with section 521 (2)(A) of the Bankruptcy
Code (11 U.S.C. 8521 (2)(A)). The letter identified O’ Brien's options  with respect to
her account: redeem the merchandise with a lump sum payment, return the items, or
reaffirm her account balance. The letter also stated that O’ Brien could reestablish aline
of credit with Sears by reaffirming all her debt and offered a line of credit if she
reaffirmed. Sears mailed a copy of the letter to O’ Brien stamped “for



information purposes only” and to the bankruptcy trustee. Sears enclosed two
reaffirmation agreements with the letter it sent to Hahn, but not to O’ Brien. The letter
requested a response from Hahn regarding O’ Brien’ s intentions.

After Hahn complained to Sears that the letter violated lowa law, on July 26, 1995,
Sears commenced an adversary proceeding by filing a complaint for a declaratory
judgment. See 28 U.S.C. § 220 1(a) (providing for declaratory judgmentsin any “court of
the United States’” where there is an “actua controversy”). With exceptions not present
here, the bankruptcy court has the power to issue declaratory judgments when the matter
in controversy regards the administration of a pending bankruptcy estate.  See eq.,
National Union Fire Ins. Co. v. Titan Energy. Inc., (In re Titan Energy. Inc.) 837 F.2d
325, 329-30 (8th Cir. 1988) (bankruptcy court had jurisdiction to issue declaratory

judgment in a proceeding brought by debtor’s insurer to determine scope of products
liability policy as proceeding could concelvably have significant impact on debtor’ s estate
by reducing claims against debtor).  See dso Kings Fals Power Corp. v. Mohawk
Paper Mills. Inc., (In re Kings Falls Power Corp.) 185 B.R. 431, 436-38 (N.D. N.Y.
1995); Korhumel, Inc. v. Korhumel Indus., Inc., 103 B.R. 917, 925-26 (N.D. Ill. 1989);
Fed. R. Bankr. P. 7001(9); 1 Lawrence P. King, Coallier on Bankruptcy, 1 3.09[4] at 3
110 to 3-112 (15th ed. rev. 1999). Since Sears dispute with the debtor was a
“matter[] concerning the administration of the estate,” the bankruptcy court had
jurisdiction to hear Sears' request for declaratory relief.® 28 U.S.C. § 157 (b)(2)(A).

Sears requested that the Bankruptcy Court declare that: (1) 8 537.7103(5)(e) is
preempted by federa bankruptcy law and policy; (2) Sears did not violate federal
bankruptcy law by sending a copy of the letter to O’ Brien; and (3) Sears did not violate

For example, Sears claimed that it was necessary to write the letter to protect its
purchase money security interest in property of the bankruptcy estate.
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§ 537.7 103(5)(e) by such action. In her Answer, O'Brien clamed the letter was an

attempt to collect a debt because it was harassing.

Sears moved for summary judgment, seeking the declaratory relief it requested in
its Complaint. The motion was briefed by both parties. The Bankruptcy Court, the
Honorable Lee M. Jackwig presiding, held that: (1) there were no genuine issues of
material fact; (2) Sears was barred under principles of issue precluson from litigating the
preemption issue; (3) even if issue preclusion did not apply, § 537.7103(5)(e) was riot
preempted; (4) the automatic stay provison of the Bankruptcy Code (11 U.S.C. §
362(a)(6)*) prohibited Sears act of sending a copy of the letter to O’ Brien because the
letter was at least in part an attempt to collect an unsecured debt; and (5) Sears act
violated § 537.7103(5)(e).

Sears appedled to the District Court and sought reversal of the Bankruptcy Court
on severa grounds. The District Court concluded that Sears was not barred under the
concept of issue preclusion from litigating the preemption issue. However, the court held
that federal bankruptcy law did not preempt the relevant lowa law. It further held that
Sears violated the lowa law. The District Court concluded that in light of its rulings, it did
not need to reach the issue of whether Sears violated federal bankruptcy law.

Accordingly, the decision of the bankruptcy court was affirmed.

C. The Siverly Case

Lois M. Sverly filed a petition for relief under Chapter 7 of the Bankruptcy Code
on June 28, 1995. Hahn represented Siverly in the Chapter 7 proceeding.

*Upon the filing of a petition, the Bankruptcy Code imposes a stay against “any act
to collect, assess, or recover a clam against the debtor that arose before the
commencement of the case under thistitle” 11 U.S.C. § 362(a)(6).
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On August 9, 1995, Sears sent Hahn a letter concerning its purchase money
security interest in goods purchased by Sverly. Like the letter relating to O'Brien, the
letter regarding Siverly advised Hahn that Sears had not received Siverly’s statement of
intention with respect to the secured property in accordance with § 521 (2)(A) of the
Bankruptcy Code. The letter further advised Hahn of Siverly’s options with respect
to the account: redeem the merchandise with a lump sum payment, return the
merchandise, or reaffirm the account balance. In addition, the letter explained that Siverly
could re-establish a line of credit with Sears by reaffirming al her debt and offered aline
of credit if she reaffirmed. Sears mailed a copy of the letter to Siverly and the bankruptcy

trustee.

Hahn advised Sears that he objected to Sears' sending of a copy of the letter to
Siverly and threatened legal action pursuant to 8§ 537.7103(5)(e). Searsthen initiated an
adversary proceeding seeking a declaratory judgment that: (1) federal bankruptcy law
and policy preempt § 537.7 103(5)(e); (2) Sears did not violate federa bankruptcy law by
sending Siverly a copy of the letter; and (3) Sears act did not violate lowa law. In her
Answer, Siverly maintained that the letter was harassing and congtituted an attempt to
collect a debt.

On January 16, 1996, Sears filed a motion for summary judgment seeking the
declaratory relief. On June 24, 1997, after Sears motion was fully briefed, the Bankruptcy
Court, the Honorable Russall T. Hill presiding, granted Sears motion insofar as it sought
declaratory relief based on there being no genuine issue of materia fact, but otherwise, it
ruled in favor of Siverly.

More specifically, the Bankruptcy Court held that: (1) the concept of issue
preclusion barred Sears from litigating the preemption issue; (2) even if the concept of
issue preclusion did not apply, federal bankruptcy law does not preempt lowa law
because no direct conflict existed and the federal statute did not expressly address the

conduct in issue; (3) Sears communication violated lowa law; and (4) Sears sending



of the letter to the debtor constituted a violation of lowa Disciplinary Rule 7- 104(A)(1).°
The Bankruptcy Court also stated that it did not need to resolve the issue of whether
Sears violated § 362(a)(6) of the Bankruptcy Code.

Sears appealed to the District Court. On April 16, 1998, the Didtrict Court affirmed
the Bankruptcy Court’s holdings that federal bankruptcy law does not preempt the lowa
law and that Sears violated § 537.7103(5)(e). The District Court did not address whether
the Bankruptcy Court erred in failing to find that Sears  communication was not an
improper attempt to collect the debt under the Bankruptcy Code and in applying
Disciplinary Rule 7-104(A)( 1) to Sears.

Il. Discussion

The parties agree that no materia facts are in dispute. The issues before us are legal
and not factual. Our standard of review is de novo. See, e.g., Nationa Bank of
Commerce v. Dow Chemica Co., 165 F.3d 602, 606-07 (8th Cir. 1998) (the granting of
summary judgment, involving a clam of preemption, would be reviewed de novo);
Stillmunkes v. Hy-Vee Employee Benefit Plan and Trugt, 127 F.3d 767, 769-70 (8th Cir.
1997) (bankruptcy court’s preemption ruling is reviewed de novo). With thisin

*That disciplinary rule states in pertinent part:

(A) During the course of representing a client alawyer
shall not:

(1) Communicate or cause another to communicate on the
subject of the representation with a party known to be represented
by a lawyer in that matter except with the prior consent of the
lawyer representing such other party or as authorized by law.

lowa Code Ann., Code of Prof. Resp., D.R. 7-104(A)(l) (West. 1998).



mind, we next state the reasons for our conclusion that the decisions of the district court
should be affirmed.

A.lowalLaw

Sears claims that lowa law is preempted by federa law, and, even if it is not, the
|etters that Sears sent did not violate lowa law. We disagree on both counts.

1. Preemption

Under the Supremacy Clause of the Congtitution, whether a federa law preempts
a date law generdly turns on the answers to four questions. See, eg., Nordgren v.
Burlington Northern R.R. Co., 101 F.3d 1246, 1248 (8th Cir. 1996) (FELA did not

preempt railroad's counterclam for property damages). |Is the state law explicitly

preempted by the federa law? Id. Isthe state law implicitly preempted by the federd law
because Congress has regulated the entire field? Id. (quoting Fidelity Fed. Sav. & Loan
Assnv. De la Cuesta, 458 U.S. 141, 153 (1982)). Is the state law implicitly preempted
because compliance by a private party with federal and state law is impossible? 1d.
(quoting Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995)). Is the state law

implicitly preempted because it creates an obstacle to accomplishment and execution of

the full purpose of federal law? I1d. Here, the answer to all of these questionsis“no”.

We find no statement on the part of Congress expressing an intention to preempt
laws like the lowa statute. Moreover, while federal bankruptcy law is expansive, Congress
has not exclusvey regulated the relationsnip of private lawyers and clients and the
permissible range of third-party conduct that may properly interfere with that relationship.

On the contrary, that arena is particularly one of local concern, and we are loath to find

preemption in such acase. Id. (quoting CSX Transp., Inc. v.




Easterwood, 507 U.S. 658, 663-64 (1993)). As a result, we find no “field” preemption

ather.

Furthermore, Sears does not claim that it is impossible to comply with federa and
state law. In fact, Sears could easily comply with lowa law by simply addressing letters
to counsal as opposed to the debtor. Thus, it is not impossible for Sears to pursue its

rights under federal bankruptcy law while complying with lowa law.

Finally, on the facts and circumstances of this case, there is no reason to think
that Sears has been or will be meaningfully impeded in the pursuit of any federa
bankruptcy rightsiif it is required to dea with a debtor’s lawyer as required by lowa law.
Sears certainly presented ro evidence to the district court which would support such a
finding. We emphasize, as did the district court, that the lowa law permitted Sears to
ded directly with the debtor if counsel was unresponsive.

Simply put, federal bankruptcy law does not preempt 8§ 537.7103(5)(e) because
the state law presents no obstacle to the full enjoyment of Sears federal rights. In a
smilar case, the bankruptcy appellate panel for this Circuit has come to the same
conclusion. Greenwood Trust Co. v. Smith, 212 B.R. 599, 602-03 (B.A.P. 8th Cir.
1997) (reaffirmation provision of Bankruptcy Code did not preempt § 537.701 3(5)(e),

but only restricted persons with whom the creditors could communicate in attempt to

secure such agreements). We agree with that decison. Likewise, we are not

persuaded by Sears attempt to distinguish these cases from Greenwood.

2. Violation of lowa L aw

Sears argues that even if lowa law is not preempted, the letters that Sears sent did

not violate lowa law. We make short work of that argument.



The satute is clear. With exceptions not pertinent here, 8§ 537.7103(5)(e)
provides that an “attempt to collect a debt” by means of a “communication with a
debtor” is prohibited if the debt collector “knows that the debtor is represented by an
attorney and the attorney’s name and address are known, or could be easly
ascertained.” The letter Sears sent to the debtors not only inquired about pledged
collateral, but also offered a Sears credit line if the debtors would reaffirm al of the
debt, including the unsecured portion of the obligation. Applying the plain meaning of
words of the statute to the conduct of the creditor, Sears was obvioudy trying to
collect a debt. See Greenwood, 212 B.R. at 603 (“[W]e determine that the conduct of
inviting reaffirmation falls squarely within lowa Code § 537.7103(5)(e) as ‘an act to

collect’ adebt”). Searsdid so by writing a party that was represented by a lawyer.
Sears knew that counsel had been retained, and Sears knew the lawyer’ s address.

That Sears may have had a valid business reason for sending an “information
copy” to the debtor or that Sears acted with a benevolent motive or that Sears aso
addressed the letter to counsel for the debtor®, are irrelevant when the unambiguous
words of the lowa statute are applied to the undisputed facts. lowa law plainly
prohibited what Sears did notwithstanding the excuses now advanced by the company.

B. The Other Issues

The district court found it unnecessary to address whether the Sears collection
letter independently violated federal bankruptcy law or an lowa ethical rule. We too agree

that it is unnecessary to resolve those issues, and we express no opinion on them.

®We express no opinion on Sears’ true business purpose or motivation.
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In addition, and perhaps more importantly, we do riot think that those issues
were properly presented to the bankruptcy court because there was no real
controversy about them. See 28 U.S.C. § 2201 (requiring an “actual controversy” as a
condition for declaratory relief). See also Marine Equipment Management Co. V.
United States, 4 F.3d 643, 647 (8th Cir. 1993) (absent a substantial probability of

future clams, fear of future liability did not satisfy the “case or controversy”

requirement for bringing a declaratory judgment action). As Sears dleged in its
complaints, the letters from the debtors counsel threatening legal action--which
motivated Sears declaratory judgment requests--alleged only a violation of §
537.7103(5)(e). (App. a 71-72 § 10; 91-92 T 10.) Therefore, the only “actual
controversy” properly before the bankruptcy court was whether a specific lowa law
was preempted by federa bankruptcy law, and, if not, whether, during the
adminigtration of the estate, Sears violated that lowa law by sending the | etter.

I11. Conclusion

The lowa law that prohibited Sears from corresponding with debtors represented

by counsdl is not preempted by federal bankruptcy law. That law does not impede Sears

in the exercise of its federal bankruptcy rights. In addition, the letters that Sears sent to

the debtors, which offered a new credit line if they would reaffirm their prior debt

(including the unsecured portion), violated the |owa statute as an attempt to collect a debt
by corresponding directly with a client represented by a lawyer. Accordingly, we affirm

the decisions of the district court.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCUIT.
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Pl ace behi nd Deci sion # 195
i n Deci si on Book.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | OMA
DAVENPORT DI VI SI ON

SEARS, ROEBUCK & Co. )
NO. 3-—97—€v-80053
Appel | ant, )
VS. ) DECI SI ON ON APPEAL
BONNI E PATRI CI A O BRI EN, )
Appel | ee. )

The appellant, Sears, Roebuck & Co. (Sears), appeals
pursuant to 28 U . S.C. 8§ 158(a) from the bankruptcy court ruling of
January 3, 1997, following a hearing on Sears’ Motion for Sunmary
Judgnment on its Conplaint for Declaratory Judgnment. Sears sought
a declaration that federal bankruptcy law preenpts |owa Code
section 537.7103(5)(e), a statute that prohibits direct creditor
conmmuni cation with a debtor represented by an attorney when the
creditor attenpts to collect a debt. Sears also asked the
bankruptcy court to rule that Sears’ ©practice of sending an
informational copy of a reaffirmation agreenent directly to a
debtor who is represented by counsel does not violate |Iowa Code 8§
537.7103(5) (e). The bankruptcy court held that: (1) Federal
bankruptcy law and policy do not preenpt Ilowa Code section
537.7103(5)(e) and (2) Sears’ conduct anmounted to an act to

coll ect a debt under both 11 U. S.C. 8362(a) (6) and lowa Code 8§



537.7103 (5) (e)
The bankruptcy court’s finding of fact shall not be set
aside unless clearly erroneous, but the district court has the

obligation to correct errors of law. See United States v. United

States Gypsum Co., 333 U S. 364, 395 (1948). The parties do not

di spute the findings of fact in the bankruptcy court’s order. The
bankruptcy court correctly applied the applicable law.  The

bankruptcy court ruling is affirmed.

| . Background

Bonnie K. O Brien (debtor) and her spouse Daniel K
OBrien filed Chapter 7 bankruptcy petitions listing Sears as an
unsecured creditor. The debtor indicated that she owed Sears
$2100. 00 because of purchases she made using her Sears charge
account. The debtor and her spouse were represented by counsel in
tiling their bankruptcy petition.

Sears sent counsel for the debtor a letter concerning its
purchase nobney security interest in certain goods owned by the
debtor at the tine the petition was tiled. Sears inquired as to
what the debtor intended to do with respect to the Sears debt;
reaffirm the debt, redeem the itenms with a lunp sum paynent, or
return the items. Sears also offered a line of credit if the
debtors reaffirmed their debt. Sears enclosed two reaffirmation

agreenents. Sears sent a copy of the letter, but not the



reaffirmati on agreenents, to the debtor. The copy to the debtor
had the notation “For information purposes only.”

Sears then commenced an adversary action in bankruptcy
court. The bankruptcy court granted Sears’ notion for summary
judgnment, determining that there were no genuine issues of
material fact. On the specific issues of law presented in the
adversary hearing, the bankruptcy court entered an order in favor
of the debtor, holding that Federal bankruptcy |aw and policy do
not preenpt |owa Code section 527.7103(5)(e), and Sears’ conduct

amounted to an act to collect a debt wunder both 11 U S. C

8362(a)(6) and lowa Code § 537.7103(5)(e) . This appeal foll owed.

1. Di scussi on

Sears contends that (1) federal bankruptcy |aw and policy
shoul d preenpt Iowa Code § 537.7103(5)(e) and (2) Sears’ practice
of sending to a debtor an informational copy of a letter witten
to debtor’s counsel does not violate lowa Code 8§ 537.7103(5)(e).
Furthernmore, Sears contends that the bankruptcy court erred in
finding that Sears’ actions constituted an act to collect an
unsecured debt wunder 8362(a) (6) of the bankruptcy code and in
di stinguishing between secured and unsecured creditors in the
reaffirmati on process. Because the court affirms the bankruptcy
court’s findings on the first two issues, the court does not need

to address the issue whet her Sears’ actions violated federal



bankruptcy laws and whether there is a distinction under the
federal bankruptcy code between secured and unsecured creditors in
the affirmati on process.

Sears first argues that federal bankruptcy |aw preenpts
8§ 537.7103(5)(e) or the lowa Code. Sears contends that a strict
application of the Ilowa statute, which prohibits direct
conmmuni cation by a creditor with a debtor represented by counse
in an attenpt to collect a debt, interferes with and frustrates
the purposes and objectives of 8§ 524 of the bankruptcy code,
whi ch aut hori zes negotiation toward reaffirmati on agreenents. I
di sagree. Section 537.7103 allows the creditor to negotiate with
the debtor’s attorney and provides conditions upon which the
prohi bition on di rect cont act i's wai ved. Consequently,
“conpliance with lowa s Code 8 537.7103(5)(e) does not obstruct a
creditor’s right to seek reaffirmation under 8 524(c) of the
Bankruptcy Code . . . Jand] the Bankruptcy Code does not

preenpt this lowa statute.” Geenwod Trust Co. v. Smth, 212

B.R 599, 603 (B.A.P. 8th Cir. 1997).
Sears also argues its act of sending the debtor a copy
of the letter proposing a reaffirmati on agreenment is not barred by

the lowa statute. Sears contends that section 537.7103(5)(e) does

not govern the practice of sending “informational” letters and
t hat even if the code section were to govern the practice,
Sears’ acts did not violate § 537.7103(5)(e). | disagree,

applying instead the



hol ding of G eenwood Trust. “Proposing a reaffirmtion agreenent

is, in all instances, an ‘attenpt to collect a debt. . . . the
conduct of inviting reaffirmation falls squarely within | owa

Code § 537.7103(5)(e) as ‘an act to collect’ a debt.” Id.

at 603 (holding that sending informational copies or letters ?
to debtors, initially sent to counsel, proposing a reaffirmtion
of unsecured debt violated Ilowa Code § 537.7103(5)(e)).
Therefore, Sears’ practice of sending an informational copy of a
letter proposing reaffirmation directly to the debtor falls
wi thin conduct prohi bited by Iowa Code section 537.7103(5)(e).
Since Sears has not argued that any of the exceptions to direct

contact with the debtor were triggered, the bankruptcy court

correctly held that Sears’ actions violated § 537.7103(5)(e).

[11. Conclusion

The court affirnms the bankruptcy court’s declaratory
ruling that federal bankruptcy |aw does not preenpt |owa Code
section 537.7103(5)(e) and that Sears’ actions violated the |owa
statute.

IT 1S SO ORDERED

Dated this 30th day of March, 1998.

CHARLES R WOLLE, JUDGE
UNI TED STATES DI STRI CT COURT



UNI TED STATES DI STRI CT COURT

SOUTHERN DI STRI CT OF | OM — DAVENPORT DI VI SI ON

JUDGVENT IN A ClVIL CASE

SERS, ROEBUCK, & CO.,

Pl aintiff

VS. CASE NUMBER 3-97- CV- 80053

BONNI E PATRI CI A O BRI EN,

X

Def endant ( s)

Jury Verdict. This action cane before the Court for a trial by jury.
The i ssues have been tried and the jury has rendered its verdict.

Deci sion by Court. This action cane to consideration before the Court.
The i ssues have been deci ded and a deci sion has been rendered.

IT IS ORDERED AND ADJUDGED: The Court affirns the bankruptcy court’'s

declaratory ruling that federal bankruptcy |aw does not preenpt |Iowa Code section

537.7103(5)(3) and that Sears’ actions violated the |owa statute.

JAVES R. ROSENBAUM
Clerk

(By) Deputy Clerk



