UNITED STATES BANKRUPTCY COURT
For the Southern Digtrict of lowa
In the Matter of

STANLEY WAY NE PERRINE, Case No. 86-3362
STEPHANIE LOUISE PERRINE,

Debtors.
IOWA POWER AND LIGHT COMPANY, Adv. Pro. No. 87-0021
Pantiff, Chapter 7

V.

STANLEY WAY NE PERRINE,
STEPHANIE LOUISE PERRINE,

Defendants.

ORDER ON MOTION FOR SUMMARY JUDGMENT

On December 15, 1987 a telephonic hearing on plaintiff's motion for summary judgment was
held before this court in Des Moines, lowa. Timothy C. Hogan appeared on behdf of the plaintiff,
lowa Power and Light Company (lowa Power), and Norman L. Springer, Jr. appeared on behdf of the
defendants (debtors). At the close of the hearing the debtors were given until January 8, 1988 to filea
brief in resstance to the motion. The matter was congdered fully submitted on that date.

Factua Background

On Jduly 23, 1986 the debtor, Stanley W. Perrine, was found guilty after acrimind trid by ajury
of fraudulent practice in the third degree in violation of 1owa Code sections 714.8(9) and 714.11 which

provide:
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714.8 Fraudulent Practices Defined
A person who does any of the following actsis guilty of afraudulent
practice--

9 Alters or renders inoperative or inaccurate any meter or
measuring device used in determining the vaue of or
compensation for the purchase, use or enjoyment of property,
with the intent to defraud any person.

714.11 Fraudulent Practice in the Third Degree

Fraudulent practice in the third degree
isthe following:

2 A fraudulent practice as set forth in section 714.8,
subsections 2, 8 and 9.

Fraudulent practice in the third degree
is an aggravated misdemeanor.

On October 7, 1986 the debtor was sentenced by the Honorable Paul H. Sulhoff, a state district
court judge in Pottawattamie County, lowa. The court entered a deferred judgment pursuant to lowa
Code section 907.3 which provides:

907.3 Deferred judgment, deferred sentence or suspended sentence.
Pursuant to section 901.5, the trid court may, upon aplea of guilty, a
verdict of guilty, or aspecid verdict upon which ajudgment of
conviction may be rendered, exercise any of the options contained in

subsections 1 and 2 of this section. However, this section shall not
aoply to aforcible felony.
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1 With the consent of the defendant, the court may defer
judgment and place the defendant on probation upon such conditions as
it may require, or defer sentence and assign the defendant to the judicia
digtrict department of correctiona services. Upon ashowing that such
person is not co-operating with the program or is not responding to it,
the court may withdraw the person from the program and impose any
sentence authorized by law. Before taking such action, the court shall
give the person an opportunity to be heard on any matter relevant to the
proposed action. Upon fulfillment of the conditions of probation, the
defendant shdl be discharged without entry of judgment. Upon
violation of the conditions of probation, the court may proceed as
provided in chapter 908.

At the time of the sentencing the trid court indicated the existence of a civil lawsuit by the debtors
againgt lowa Power. This court has no information regarding that lawsuit but for a copy of lowa
Power's answer and counterclaim filed on or about July 9, 1986 and seeking a judgment in the amount
of $7,273.51.

On December 24, 1986 the debtors filed a petition for relief under Chapter 7 of the Bankruptcy
Code. lowa Power islisted on the debtors schedules as an unsecured creditor with aclaim in the
amount of $7,273.51. The lawsuit againgt owa Power with an undesignated valueislisted on the
debtors schedule of assets.

On February 5, 1987 lowa Power filed a complaint to determine dischargeability of debt. The

complaint aleges that the debtors diverted dectric service through fase
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pretenses, fase representations, actud fraud and through wilful and maiciousinjury to lowa Power's
property. The complaint requests that the court determine the debt in the amount of $7,273.51 is
nondischargesble under 11 U.S.C. section 523(a)(2). 1 On October 6, 1987 lowa Power filed an
amended complaint which e aborates upon the alegations surrounding the state court crimina action and
a0 requests that the court determine the debt in question is not dischargeable under 11 U.S.C. section
523(a)(4) as adebt for larceny.

On November 20, 1987 lowa Power filed amotion for summary judgment with regard to
dischargeability and/or damages assarting that no materia issues of fact exist and that lowa Power is
entitled to judgment as a matter of law. With the motion lowa Power filed a tatement of materid facts
which summarizes the facts surrounding the crimind action and the verdict of guilty entered for
fraudulent practice in the third degree. 1owa Power dso filed the affidavit of Steve Vietz, an energy
Divison specidist for lowa Power, which itemizes the losses suffered by 1owa Power by virtue of the
debtors' actions.

On December 4, 1987 the debtors filed a resstance to motion for summary judgment asserting

that genuine issues of

1

Although the complaint refers to willful and malicious injury to lowa Power's property it does
not refer to 11 U.S.C. section 523(8)(6) as abasis for determining the debt nondischargesble. The
cover sheet attached to the complaint likewise does not indicate reliance on 11 U.S.C. section
523(3)(6) as abasisfor the complaint.
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materid fact exigt as to both the issue of dischargesbility and theissue of damages. In this statement of
materid fact the debtors assert that no judgment of guilt for fraudulent practices was ever entered
againgt Mr. Perrine since he was given a deferred judgment and successfully completed the conditions
of probation. Therefore, the debtors contend that the doctrine of issue preclusion does not entitle lowa
Power to ajudgment as amatter of law. The debtors also contest the amount of damages sought by
lowa Power and itemized in the affidavit of Steve Vietz.

Andlyss
Bankruptcy Rule 7056 provides that Federal Rule of Civil Procedure 56 which governs summary
judgments applies in bankruptcy adversary proceedings. The Eighth Circuit Court of Appeds has st

forth the following standard:
Summary judgment is appropriate only when the moving party satisfies
its burden of showing the absence of a genuine issue asto any materid
fact and that it is entitled to judgment as amatter of law. In reviewing
amotion for summary judgment, the court must view the factsin the
light most favorable to the opposing party and must give that party the
bendfit of al reasonable inferences to be drawn from the facts. This
Court often has noted that summary judgment is"an extreme and
treacherous remedy,” and should not be entered "unless the movant
has established itsright to a judgment with such clarity asto leave no
room for controversy and unless the other party is not entitled to
recover under any discernible circumstances.”

Foster v. Johns-Manville Sales Corp. , 787 F.2d 390, 391-92
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(8th Cir. 1986) (citations omitted). Applying this standard to the case a hand reveals that an award
of summary judgment isingppropriate.

lowa Power's complaint and amended complaint seek a determination that the debtors debt is
nondischargeable under 11 U.S.C. sections 523(a)(2) and 523(a)(4) because it arose out of fraud
and/or larceny. "Actud fraud" for purposes of section 523(8)(2) consists of "any deceait, artifice, trick,
or design involving direct and active operation of the mind, used to circumvent and cheat another -
something said, done or omitted with the design of perpetrating what is known to be a cheat or
deception.” 3 Callier on Bankruptcy § 523.08[5] at 523-50 (15th ed. 1978). Larceny for purposes

of section 523(a)(4) is the "fraudulent and wrongful taking and carrying away of the property of
another with intent to convert such property to his (the taker's) use without the consent of the owner.”

3 Callier on Bankruptcy § 523.14[ 3] at 523-95 (15th ed. 1987).

lowa Power assertsthat the jury verdict from the state court crimina action should have
collateral estoppd effect in the dischargeability proceeding. lowa Power contends that the eements of
the crimind offense are identica to the dements in this dischargesbility proceeding and were
established in the state court proceeding which imposed a much greater burden of proof than the

standard required under the Bankruptcy Code. 1owa Power correctly states that
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the doctrine of collaterd estopped is gpplicable in bankruptcy cases and will bar rditigation of issues if
the court finds the following dements:

1 the issue sought to be precluded must be the same as that involved in the prior act;
2. that issue must have actudly been litigated:;
3. it must have been determined by avdid and find judgment; and

4, the determination must have been essentia to the prior judgment.

Inre DiPierro, 69 B.R. 279, 281 (Bankr. N.D. Pa. 1987); see dso In re Coover, 70 B.R. 554, 558

(Bankr. S.D. Fla. 1987).

The debtors do not dispute the application of the above standard but rather assert that the third
element canno t be satisfied. As noted above Mr. Perrine received a deferred judgment a sentencing
after the jury returned averdict of guilty of fraudulent practice in the third degree. The debtors assert
that no "find judgment” was ever entered upon the jury's verdict as a deferred judgment under Sate law
does not become a judgment if the debtor completes the conditions of probation imposed.

While the parties have submitted no case law on the collateral estoppd effect of a"deferred
judgment” and the court can find none, the court finds the debtors argument persuasive. In gpplying
issue precluson or collaterd estoppd the court must first examine the law of the sate in which the court

rendering the prior judgment sits. If the law of that state would not give the judgment preclusive
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effect, neither should the bankruptcy court. To do otherwise would overstep the requirements of full
faith and credit. Ferridl, The Preclusive Effect of State Court Decisons in Bankruptcy, 59

Am.Bankr.L.J. 55, 68 (Winter 1985). Under lowa law the entry of a sentence congtitutes a final
judgment in the crimind case. State v. Dvorsky , 356 N.W.2d 609, 610 (lowa App. 1984); State v.

Farmer, 234 N.W.2d 89, 90 (lowa 1975). If adeferred judgment and conditions of probation are
imposed under lowa Code section 907.3, no entry of judgment is made upon fulfillment of those
conditions and the crimind record of the court proceeding must be expunged. 1owa Code 907.9
(1987). The only record retained is the confidential deferred judgment docket maintained by the state
court administrator. lowa Code § 907.4 (1987). Therefore, an individua who has been given a
deferred judgment is assured that upon completion of probation he or she will have no "record” and that
the deferred judgment will not be used against him or her in later proceedings. State v. Soppe, 374
N.W.2d 649, 652 (lowa 1985).

Under the above authority, no final judgment exists againgt Mr. Perrine for purposes of applying
the doctrine of collaterd estoppd. Accordingly, materid issues of fact exist and preclude the granting of
summary judgment in favor of lowa Power on the issue of dischargeability.

Parentheticaly, the court notes that even if the Sate
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court judgment was given preclusive effect, summary judgment would be inappropriate because the
Sate court judgment was against Mr. Perrine alone and the dischargesbility compliant names both
Stanley and Stephanie Pearrine as defendants. Although ajoint petition filed by a debtor and the
debtor's spouse is permitted under 11 U.S.C. section 302(a), the estates of the spouses are legally
separate. Inre McAlister, 56 B.R. 164, 166 (Bankr. D. Or. 1985); In re Estate of Barefoot, 43

B.R. 608, 609 (Bankr. C.D. N.C. 1984). The debtors have not moved to dismiss the complaint asit
appliesto Mrs. Perrine.

With respect to the motion for summary judgment on the issue of damages, 1owa Power does
not assart that monetary damages were in issue in the state court criminal action.  Rather, lowa Power
submits the affidavit of Steve Vietz in support of its caculation of the debt owing. The debtors
gatement of materid facts and brief in support of resstance to the motion for summary judgment
aufficiently expose a genuineissue asto materid facts surrounding the caculation of damages.
Accordingly, lowa Power has not established its right to ajudgment on the issue of damages as a matter
of law.

WHEREFORE, based on the foregoing anays's, the court hereby finds that genuine issues of

materia fact exist in the above adversary proceeding and preclude the entry of judgment as a matter of

law.
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THEREFORE, the motion for summary judgment filed on
behdf of lowa Power and Light Company is denied.

IT ISFURTHER ORDERED that a stipulated find prehearing order containing the information
noted on page 4 of the stipulated scheduling order filed on September 15, 1987 be submitted within 30
days. A trid onthe complaint will be scheduled theresfter as the court caendar permits.

Sgned and filed this 13th day of May, 1988.

LEE M. JACKWIG
CHIEF U.S. BANKRUPTCY JUDGE



Place behind Dec. #116:1 in Decision Book.
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
WESTERN DIVISION

IOWA POWER AND LIGHT COMPANY,
Faintiff,
VS CIVIL NO. 88-108-W

STANLEY WAYNE PERRINE and ORDER
STEPHANIE LOUISE PERRINE,

Defendants.

The matters now before the court are plaintiff's apped of two orders entered by the bankruptcy court.
Pantiff first gppedls an order of the bankruptcy court entered on May 13, 1988 in which the bankruptcy court
denied plaintiff's motion for summary judgment. Second, plaintiff appeas the November 15, 1988 order of the
bankruptcy court wherein the court granted the defendants motion for adirected verdict. The bankruptcy court
specificaly ruled that plaintiff had failed to meet its burden of proof and subsequently discharged the debt owed
to plaintiff by the defendants. Also before the court is defendants apped of the November 15, 1988 of the
bankruptcy court wherein the court denied defendants motion for sanctions against |owa Power and Light
Company. After careful congderation, it isthe decision of this court to affirm the May 13, 1988 order of the
bankruptcy court wherein the court denied plaintiff's motion for summary judgment. The court d<o affirmsthe
November 15, 1988 order of the bankruptcy court wherein the court granted



defendants motion for directed verdict. Further, the court affirms the bankruptcy court's decision to
deny sanctions againgt lowa Power and Light Company.
1. FACTS

lowa Power and Light Company (hereinafter referred to as lowa Power) received an
anonymous letter stating that the debtor (Stanley Perrine) was stedling dectricity at hisresdence. The
letter dleged that Mr. Perrine had tapped into an incoming power line just above the usage meter. lowa
Power investigated and ingtalled a check meter so it could determine whether any eectricity was in fact
being stolen. On February 3, 1986, lowa Power and the Council Bluffs Police Department ingpected
the house. Plaintiff contends that there was a maze of eectrica cords hooked up to dl of the debtor's
appliances and to space heaters.

On July 23, 1986, Stanley Perrine was tried in the Pottawattamie Digtrict Court for the State of
lowa on charges of fraudulent practice in the third degree, an aggravated misdemeanor. A jury returned
averdict of guilty against Mr. Perrine. On October 7, 1986, the state court entered a deferred
judgment pursuant to the provisions of lowa Code 907.3.

On December 24, 1986, the debtor filed a petition for relief under chapter 7 of the Bankruptcy
Code. lowa Power was listed as an unsecured creditor with aclaim of $7,273.51.

lowa Power contends that the debt was nondischargeable under the provisionsof 11 U.S.C.

523(a)(4) as adebt for larceny.



lowa Power's motion for summary judgment was based on the jury verdict in state court. The
debtor resisted 1owa Power's motion, asserting that no judgment of guilt was ever entered againg the
debtor since he was given a deferred judgment and had successfully completed the terms of his
probation.

On May 13, 1988, the bankruptcy court denied plaintiff's motion for summary judgment.
Thereafter, the matter was tried to the bankruptcy court. After plaintiff presented its casein chief, the
court granted defendants motion for directed verdict.

The record indicates that the debtors herein are husband and wife. Mrs. Perrine was never
prosecuted or charged in state court proceedings. The record aso revedsthat after Mr. Perrine
completed his probation, judgment was never entered and his file was sedled (State court
proceedings).

Il. STANDARD OF REVIEW

Rule 8013, Rules of Bankruptcy Procedure, provides as follows:

On an appedl thedidtrict court . . . may affirm, modify or reverse the bankruptcy
judge's judgment, order or decree or remand with ingtructions for further proceedings.
Findings of fact, whether based on ordl or documentary evidence, shal not be st aside unless
clearly erroneous, and due regard shdl be given to the opportunity of the bankruptcy court to
judge the credibility of witnesses.

See Bankruptcy Rule 8013; see a0 In re Hunter, 771 F.2d 1126, 1129 (8th Cir. 1985) (digtrict

court bound to uphold al factua findings of a bankruptcy judge unless they are found to.be clearly
erroneous). Said standard of review was reaffirmed in In re Euerle Farms Inc., 861 F.2d 1089, 1090

(8th Cir. 1988), wherein the court stated:



When adigtrict court reviews a bankruptcy court's judgment, it acts as an appellate court.
Aswith most appellate proceedings, the district court may review the bankruptcy court's legal
conclusions de novo, but the bankruptcy court's findings of fact shal not be set asde unless
clearly erroneous. Bankruptcy Rule 8013; see, e.g., Inre Hunter, 771 F.2d 1126, 1129 n.-.3
(8th Cir. 1985); In re Martin, 761 F.2d 472, 474 (8th Cir. 1985). Furthermore, the district
court may not make its own independent factud findings

1. DISCUSSION

A. Plantiff IsMotion for Summary Judgment.
Faintiff contends that the jury findings in sate court bars rditigeation of the same issuesin the
bankruptcy trid. lowa Power argues that the doctrine of collateral estoppe is applicable in cases
before the bankruptcy court. See In re DiFierro, 69 Bankr. 279, 280-81 (Bankr. W.D. Pa. 1987). —

In DiPiero, the court stated:

Maintiff aversthat a court of competent jurisdiction has had an opportunity to review the
particular issue of fraud by and between the parties;: accordingly, "full faith and credit” should be
given to .the gate fina judgment, and thisissue by and between the parties should be
determined by this court to have been finally decided by the Ohio common pleas judgment

The Third Circuit has had an opportunity to review thisissue In the Matter of Ross, 602
F.2d 604 (3d Cir. 1979), wherein said court determined that the doctrine of collateral estoppel
will ber rditigation of the dischargeghility issue if the bankruptcy court finds the following
elements: (1) The issue sought to be precluded must be the same as that involved in the prior
act; (2) the issue must have been actudly litigated; (3) it must have been determined by avdid
and find judgment; and (4) the determination must have been essentia to the prior judgment.

(Citations omitted.)
The issue herein is whether or not collaterd estoppel can be applied in thiscase. The debtor claims

that in order for



collatera estoppel to bar rditigation by the bankruptcy court, avaid and find judgment must have been
entered in the prior action. (See dement 3 st forth in In re DiPierro above.) The debtor clamsthat a

jury verdict in lowacrimina cases does not amount to afina judgment. See State v. Dvorski, 356

N.W.2d 609, 610 (lowa App. 1984). In State v. Dvorski, the court stated: "Entry of a sentence

conditutes final judgment in acrimind case. State v. Aumann, 236 N.W.2d 320, 321 (lowa 1975)."

Thus, the debtor argues that since the state court entered a deferred judgment, the judgment was not
find and, therefore, collaterd estoppe should not apply.

In Fogter v, Johns Manville Sales Corp., 787 F.2d 390, 391 (8th Cir. 1986), the court stated:
Summary judgment is appropriate only when the moving party satisfiesits burden of

showing the absence of a genuine issue asto any materid fact and that it is entitled to judgment
as amatter of law. [Citations omitted]. In reviewing amoation for summary judgment, the court
must view the facts in alight most favorable to the opposing party and must give that party the
benefit of dl reasonable inferences to be drawn from the facts. [Citations omitted]. This court
often has noted that summary judgment is "an extreme and treacherous remedy," and should not
be entered "unless the movant has established its right to ajudgment with such clarity asto leave
no room for controversy and unless the other party is not entitled to recover under any
discernible circumstances.” [Citation omitted)].

In Brown v. Felsen, 442 U.S. 127, 138-39 (1979), the court stated:

Refusing to apply res judicata here would permit the bankruptcy court to make an
accurate determination whether respondent in fact committed the decalt, fraud, and malicious
conversonwhich petitioner aleges. These questions are now, for the first time, squarely in
issue. They arethe type of question Congress intended that the bankruptcy court would
resolve. That



court can weigh al the evidence, and it can aso take into account whether or not petitioner's
falure to pressthese dlegations a an earlier time betrays a weakness in his case on the merits.

Some indication that Congress intended the fullest possible inquiry arises from the
history of section 17. In the 1898 Bankruptcy Act, Congress provided thet only "judgments’
sounding in fraud would be accepted from a bankrupt's discharge. 30 Stat. 550. In 1903,
Congress subgtituted "lighilities’ for "judgments'. , 3-2 Stat 798. The amendment, said the
accompanying House report, was "in the interests of justice and honest dealing and honest
conduct,” and it was intended "to exclude beyond peradventure certain liabilities,-growing out of
offenses againg good morals.” (Footnote: omitted.] This broad language suggests thet al debts
arisng out of conduct specified in section 17 should be excepted from discharge and the mere
fact that a conscientious creditor has previoudy reduced his clam to judgment should not bar
future inquiry into the true nature of the debt. (Citation omitted)].

In sum, we reject respondent’s contention that res judicata applies here and we hold
that the bankruptcy court is not confined to areview of the judgment and record in the prior
dtate court proceedings when congdering the dischargesbility of respondent's debt. Adopting
the rule respondent urges would take section 17 issues out of bankruptcy courts well suited to
adjudicate them, and force those issues onto state courts concerned with other matters, al for
the sake of a repose the bankrupt has long since abandoned. [Footnote omitted]. Thiswe
decline to do.

The court finds that it must affirm the bankruptcy court's decison to deny lowa Power's motion
for summary judgment. Specifically, the court relies on the fallowing:
1. A jury verdict in lowa crimina cases does not amount to afina judgment. See State v.
Dvorski, 356 N.W.2d 609, 610 (lowa App. 1984). Thus, the court finds that a deferred judgment
does not satisfy the third eement of the doctrine of collateral estoppel as set forth in In re DiPierro, 69

Bankr. 279, 281 (Bankr. W.D. Pa. 1987); and



2. The bankruptcy court is not confined to areview of the judgment and record in the prior
dtate court proceeding when congdering the dischargeability of the defendants debt herein. See Brown
v. Felsen, 442 U.S. 127, 138-39.

II. DIRECTED VERDICT

Paintiff argues that the facts herein show that the defendants fraudulently took its eectricity.

Therefore, plaintiff contends that such evidence establishes a primafacie case for nondischargeshility.

Thus, plaintiff argues that the bankruptcy court erred in granting defendants motion for a directed

verdict.

Defendants argue that plaintiff failed to prove its damages because:

1. The figures were speculative and incongstent with the other figuresin various
documents;

2. Maintiff based part of its calculations on the presence of an air conditioner;

3. Faintiff failed to congder the number of individuas resding in the debtors home and
failed to prove how much dectricity was used by the debtors themsalves,

4, lowa Power dtered the evidence for the purpose of obtaining afavorable result. The
debtors specificaly contend that the wires were shortened and that the ends were discarded. The
debtors contend that the ends which were discarded would have demongtrated that they only made
repairs to the wires,

5. Thebilling meter and check meter were read on different dates at the beginning of the
monitoring period,



6. The exhibits from the criminal trid were destroyed. The debtors specificaly charge that

lowa Power was not diligent in obtaining the evidence and preserving it for tria to the bankruptcy court.

(Plaintiff's counsdl ingsted that he and/or his office had been in contact with the clerk’s office of the State

court to prevent the destruction of the evidence. However, the affidavit of the clerk of court indicates

that counsd for plaintiff did not contact the clerk for the evidence until it had aready been destroyed.)

Stated:

In the transcript of the trid before the bankruptcy court on November 10, 1988, the court

After ligening to the testimony today, it would be the court's conclusonsthat, firgt of dl a
bypass did exist; however, the testimony is far from clear asto when that bypass was actualy
done and who carried it out, and importantly for this case, it has not been established by clear
and convincing evidence, even when | look at circumstantia evidence, that Mr. Perrine knew of
the existence of the bypass and was actualy trying to obtain free eectricity under the
circumgtances. Now, some of the various things that are being taken into the court's
conclusions here are; that, indeed, we have a prior owner who, according to the records that the
plaintiff has, used even less dectricity than the ingder meter reflected from Mr. Perrine. No
meter check has ever been done on the prior owner nor on Mr. Perrine until we learn of this
anonymous tip which carries absolutely no weight with this court. . . . Neither party redly
explored the fluctuations in Mr. Perrine's usage but they do exist and they certainly do not
support the plaintiff's proposition that he had put the bypassin place. The testimony was
certainly not consstent among the various witnesses. Mr. Vietz tedtified a one time that when
the ingde meter was removed one space heater was running, and following on that lead is when
he discovered the disconnector and the wiring going into the attic. Another time it was a space
heater and a TV only. On the other hand, Mr. Chapman, the plaintiff's witness, testified that
there were two space heaters running and arefrigerator when the meter was taken out. And
dthough Mr. Vietz was cdled a the conclusion of plaintiff's caseto try to persuade the



court that that would support their burden of trying to prove intent on the part of the debtor, the
court can't make that conclusion. There was no testimony elicited with regard to how much,
perhaps, arefrigerator, if it had been connected, would use. 1t would be hooked up dl thetime.
Because of the inconsgtencies in the plaintiff's own witnesses testimony, the court is not
persuaded by that offer of evidence.

Because intent is so critical, the court
admittedly was quite concerned about, | suppose, what | would cdl limited questioning of Mr.
Perrine by the plaintiff. . . .

Some other generd observations. Plaintiff put alot of reliance on what Mr. Vietz
thought the heard the debtor say to the police officer when the plaintiff was conducting its search
of the premises. How did they know? That isdl that isin the record. Without it being
developed, it could be construed to mean, smply, how did they know there was a problem, not
an admission that there was a problem. That by itsdlf is not enough.

Upon cross-examination of Mr. Vietz, he did acknowledge thet it was possible if the
removed wire had been shortened and if there were other tapped sections on the conductor,
that that would support his[Mr. Perring's] argument that he only had replaced the wire. Now,
again, this was not something that was developed in the plaintiff's case. Mr. Perrine wasn't even
asked if he had been doing any dectrica work, if he had actudly replaced anything. Again,
replacing, and knowing the effect of that replacement in terms of eectrica usage is something
that has not been established. The court would have to speculate to make afinding supporting
the plaintiff's pogtion.

Based on the record, accordingly, the court finds that the debt sought to be held
nondischargeable in plaintiff's complaint is, indeed, a dischargeable debt.

See Transcript pp. 172-77.
The court is persuaded that it must affirm the bankruptcy court's decison to grant the defendants

motion for directed verdict in thiscase. Specificaly, the court relies on In re Euearle Farms, Inc., 861

F.2d 1089, 1090 (8th Cir. 1988), wherein the court stated:



Aswith most appellate proceedings, the digtrict court may review the bankruptcy court's legd
conclusions de novo, but the bankruptcy court's findings of fact shdl not be set asde unless
clearly erroneous. [Citations omitted]. Furthermore, the district court may not make its own
independent factud findings. In the ingtant case, the court specificdly finds that the bankruptcy
court's findings of fact are not clearly erroneous. Further, dthough this court may have viewed
the evidence somewhat differently, a court may not make its own independent factud findings.

The bankruptcy court was clearly not impressed with the proof submitted by 1owa Power and
Light. Thiscourt cannot conclude that that court's findings of fact are clearly erroneous.
111 DEFENDANTS MOTION FOR SANCTIONS
The defendants specifically request that the court consider their renewed request for
sanctions againgt lowa Power for abuses of the judicid system for pursuing a frivolous goped.
At the conclusion of the evidence before the bankruptcy court on November 10, 1988, the court
Stated:

Now, turning to defendants request for some form of sanctions, the court denies that, given the
fact that the plaintiff was successful, at least, in the crimina action for whatever reason. | could
see that they would think, perhaps, they had ashot at it in this proceeding so that motion is
denied.

(Tr. 177))
The court affirms the bankruptcy court's decision to deny defendants motion for sanctions. The
court is persuaded that the bankruptcy court ruled correctly in denying defendants motion.
IT ISTHEREFORE ORDERED that the bankruptcy court's order entered on May 13, 1988 in
which the court denied plaintiff's motion for summary judgment is hereby affirmed.
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IT ISFURTHER ORDERED that the November 15, 1988 order of the bankruptcy court
wherein the court granted defendants motion for adirected verdict is hereby affirmed.

IT ISFURTHER ORDERED that the bankruptcy court's November 15, 1988 order wherein
the court denied the defendants motion for sanctionsis hereby affirmed.

May 19, 1989.
Dondd E. OBrien, Judge
UNITED STATESDISTRICT COURT



