UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa.

In the Matter of

HAVWKEYE CHEM CAL CO., Case No. 86-3231-D
An | owa Cor porati on,
Chapter 11
Debt or .

ORDER ON OBJECTION TO CLAIM

on January 7, 1988 an objection to claimcanme on for hearing in
Des Mines, lowa. Anong those present at the hearing were Kathl een
T. Tobin appearing on behalf of Hawkeye Chem cal Conpany (Hawkeye)
and Mrris E. Sweat (Sweat) appearing pro se. The present dispute
ari ses from Hawkeye's term nation of Sweat's enploynent and his claim
for $42,137.00 which he alleges is owed hi munder a "Continuation
Agreenment”. Upon concl usion of the evidentiary hearing, the court
took the matter under advi senent.

FACTUAL BACKGROUND

Sweat served in a nmanagerial capacity during his tenure at
Hawkeye. To induce Sweat to continue his enploynment wth Hawkeye
during 1984 when the sal e of Hawkeye was bei ng contenpl at ed, Hawkeye
and Sweat executed a "Continuation Agreenent” on August 27, 1984.
The agreenent in essence provided that Sweat woul d recei ve enhanced
severance pay for one year and certain benefits upon enpl oynent

term nation
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that resulted fromany of the follow ng:

1) The adoption of a plan of |iquidation or dissolution of
Hawkeye;

2) The sale of all or substantially all of the assets
of Hawkeye;

3) The nerger, consolidation or reorganization to
whi ch Hawkeye was not the surviving entity;

4) The sale by Getty O 1 Conpany of all or substantially all
of the stock of Hawkeye; and

5) The failure of Hawkeye's successor at any tine within two

years fromthe date of such succession to provide continued

enpl oyment to M. Sweat on terns equal to or greater than the

ternms and conditions with respect to his salary, position and

the benefits as in effect prior to the succession.

The agreenent by its terns did not apply to a termnation for

cause. "Cause" was defined in the agreenent as:

1) any material act of dishonesty;

2) disclosure of confidential information;

3) gross carel essness or m sconduct;

4) i ntentional or continual neglect of duties under
the agreenent;

5) intentional or continual acts contrary to the
proper and reasonable instructions of Hawkeye and its del egates;

6) willful or egregious action which would constitute an act
of noral turpitude in the conmmunity where M..Sweat resides or
whi ch woul d ot herwi se have an adverse effect on Hawkeye's
reputation; or

7) other material breaches of the agreenent.

Hawkeye filed a petition for relief under Chapter 11 on Decenber
8, 1986. On or about February 20, 1987 Hawkeye term nated Sweat's

enpl oynent. On April 2, 1987 it noved to
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reject the executory contract which concerned the "Continuation

Agreement” with Sweat. !
Jerry Higdon, president of Hawkeye, testified that the

reason for severing Sweat's enploynment was that his position

! The court notes froma review of the volunmi nous files in this case that
Hawkeye's notion does not appear to have been served upon M. Sweat.

Li kewi se, there is no indication that Hawkeye caused its notion to reject to
be noticed for hearing as was one in the numerous other matters in this case.
Hence, no order was entered. However, on Septenber 29, 1987 this court
confirmed Hawkeye's plan. Paragraph 6.1 of the plan provides:

"Executory Contracts". Any contract or |ease which is
executory, in whole or in part and to which the Debtor
is a party and which has not been assunmed, assigned,
or term nated during the pendency of the Chapter 11
case by the Debtor or pursuant to the provisions of
this plan contenporaneously with the Confirmation of
this Plan for which application has not been filed
prior to Confirmation, or is not assumed or assigned
by authorization of Court pursuant to a nodification
of said Plan is deenmed rejected as of the Confirmation
Date of this Plan. Clains arising out of the
rejection of executory contracts by virtue of this
provision of this Plan nust be filed with the
Bankruptcy Court on or before the thirtieth (30th) day
after the Confirmation Date of this Plan in order to
participate in any distribution under this Plan. Any
such claimnot tinmely filed shall be and is barred
fromany distribution under and is fully discharged
pursuant to the provisions of this plan. (Enphasis
added.)

Al t hough the | anguage of Paragraph 6.1 indicates that it does not reach
executory contracts that were the subject matter of an application prior to
confirmation, the court views the April 2, 1987 notion as a nullity because it
was not properly served and never canme on for hearing. Hence, the
continuation agreenent was rejected upon confirmation of the plan
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was elimnated as a result of a change in management structure.
Hawkeye adduced no evi dence show ng that Sweat was term nated for
cause as defined in the agreenent. After the term nation, Hawkeye
pai d Sweat severance pay for 13 weeks.
In his proof of claimfiled Septenber 23, 1987, Sweat cl ains
t hat Hawkeye owes him $42, 137. 00 under the "Continuation Agreenent."
He cal cul ates his claimby subtracting the anbunt Hawkeye has paid
hi m over the thirteen week period fromthe anobunt he expected to
receive for one year as called for by the agreenent.
DI SCUSSI ON
Section 502 of the Bankruptcy Code governs the determ nation and

all onance of clainms or interests. Section 502(a) provides that a
proof of claimis deemed all owed unless a party in interest objects.
If an objection to claimis nmade, the court nust determ ne the anmpunt
of claimas of the date the petition was filed and nust disall ow any
portion of the claimthat falls within the eight paragraphs of
section 502(b). Hawkeye objects to Sweat's claimon the ground the
"Continuation Agreenent” did not apply to his termnation. The court
assumes Hawkeye objects under section 502(b)(1) which disallows a
claimif:

(1) such claimis unenforceabl e agai nst the

debtor and property of the debtor, under any

agreenent or applicable aw for a reason ot her

t han because such claimis contingent or
unmat ur ed.

Thus, to the extent that applicable |aw, including state
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law, would afford the debtor a defense to a claimof a creditor
absent bankruptcy, such defense is available to the trustee (or

debtor in possession) in objecting to the claim 3 Collier on

Bankruptcy § 502.02 at 502-25 (15th ed. 1986).

Pursuant to section 502(a) and Bankruptcy Rule 3001(f), the
filing of a claimitself constitutes prima facie evidence of the
validity and anmount of the claim The party objecting to a proof of
claimcarries the burden of going forward with evidence tending to
defeat the claim Such evidence nust be of a probative force equa
to that of the allegations of the creditor's proof of claim 3

Colliers on Bankruptcy 8 502.01 at 502-17 (15th ed. 1986). Once

evidence as to the invalidity of the claim the excessiveness of its
anount or any affirmative defense going to the allowability of the
cl ai m has been presented, the burden rests upon the claimnt to

i ntroduce evidence in rebuttal--it is the claimnt's burden of

ul ti mate. persuasion. Id. at p. 502-18.

Resol ution of this case involves construing the "Continuation
Agreement." In doing so, the court is guided by certain maxinms of
contract interpretation. First, courts will not.resort to rules of
construction where the intent of the parties is expressed in clear

and unanbi guous | anguage. Allen v. H ghway Equi pnent Co., 239 N W 2d

135, 139 (lowa 1976). Anbiguity appears when the | anguage of a

contract is susceptible to nore than one meani ng. Gendler Stone

Products v. Laub, 179 NNW 628, 631 (lowa 1970). Wth respect to the
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use of extrinsic evidence in interpreting contracts, the |Iowa Suprene

Court has stated:

Contract interpretation involves ascertaining

t he nmeani ng of contractual words, and extrinsic
evidence is adm ssible as an aid to
interpretation when it sheds light on the
situation of the parties, antecedent

negoti ations, the attendant circunstances, and
objects they were striving to attain

Kroblin v. RDR Motels, Inc., 347 N.W2d 430, 433 (lowa 1984).

Here the "Continuation Agreenment" does not address the

ci rcunmst ances under whi ch Hawkeye term nated Sweat. An anbiguity
arises in that none of the specified events which woul d have entitled
Sweat to severance pay and benefits occurred; yet, Hawkeye produced
no evidence that it termnated Sweat "for cause" as defined in the
agreenent and that Sweat was thereby ineligible for severance pay and
benefits. In short, whether the parties intended that severance pay
and benefits be paid upon termnation resulting fromelimnnation of
Sweat's position is not clear. Therefore the court nust |ook to
extrinsic evidence to determne the parties' intent.

One undi sputed fact |eads the court to conclude that the parties
i ndeed intended that Sweat's ternination would be covered by the
"Continuation Agreenent”. Once Hawkeye ternminated Sweat it paid him
severance pay for thirteen weeks. Surely, if Hawkeye di d not
consider itself bound by the agreenent, it would not have made the

severance paynents.
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The court's conclusion is supported by the preclusive effect
Hawkeye's notion to reject may have on Hawkeye's objection to Sweat's

claim Under 11 U S.C section 365(g) rejection of an executory
contract constitutes a breach. The court questions whether Hawkeye
now nmay take a position that the agreenent is not applicable to
Sweat's term nation--a position inconsistent with the operation of

section 365(g). See Inre Wite Mtor Corp., 44 B.R 563 (N.D. Chio

1984) (rejection of executory contract precludes a party fromraising
def enses inconsistent with a prior finding of breach under section
365(Q9)) .

Hawkeye i ntroduced no evidence chal |l engi ng Sweat's cal cul ati on of
his claim Hence, the court finds Hawkeye liable to Sweat in the

anmount of $42,137.00.
CONCLUSI ON AND ORDER

VWHEREFORE, for the reasons di scussed above, the court finds that
the "Continuation Agreenent” is enforceabl e agai nst Hawkeye and
property of Hawkeye and that Hawkeye is liable to Morris E. Sweat in

t he amount of $42, 137. 00.

THEREFORE, Hawkeye's objection to Sweat's claimis overrul ed.

Si gned and dated this 18th day of April, 1988.

LEE M JACKW G

CH EF U. S. BANKRUPTCY JUDGE



