UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
ALBERT HEERS : Case No. 88-204-C
Debt or. : Chapter 11

ORDER ON APPLI CATI ON TO EMPLOY ATTORNEYS

At Des Mdines, in the Southern District of lIowa, on the
4t h day of April, 1988.

The above naned debtor filed a petition for relief
under Chapter 11 of the Bankruptcy Code on February 1, 1988.
On March 2, 1988 the debtor filed an application to enpl oy
Thomas C. Wnia and M chael P. Mallaney as attorneys in
t hese proceedings. On March 8, 1988 and March 21, 1988 the
proposed attorneys submtted affidavits in conjunction with
the application to enploy pursuant to Bankruptcy Rule
2014(a). The affidavit of M. Mllaney states the neither
he nor his law firmhold or represent an interest adverse to
the estate and that he and his firmare disinterested
parties. The affidavit of M. Wnia, however, states that
he and his law firmare disinterested parties except for an
obligation owed by the debtor for past |egal service which
is secured by certain real estate.

Under 11 U . S.C section 327(a) the trustee or debtor in

possession with the court’s approval nay enploy one or nore
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attorneys that “do not hold or represent an interest adverse
to the estate and that are disinterested persons.” Although
framed conjunctively, the conditions are applied disjunc-
tively; failure to neet either will result in disqualifica-

tion. See In re Leisure Dynamics, Inc., 32 B.R 753, 754

(Bankr. D. Mnn. 1983). Section 101(13)(A) and (E) defines
a “disinterested person” as a person that is not a creditor
and that does not have an interest nmaterially adverse to the
interest of the estate. The Eighth Crcuit Court of Appeals
has held that an attorney that holds a nortgage on the
debtor’s real property to secure paynent of prepetition and
postpetition services is not disinterested because the
attorney is a creditor and holds an interest adverse to the

estate. In re Pierce, 809 F.2d 1356, 1362-63 (8th Cir.

1987); see also In re Martin, 59 B.R 140, 143 (Bankr. D

Mai ne 1986). Accordingly, the attorney was subject to

di squalification under section 327(a) and the court denied
conpensation for services under section 328(c). Inre
Pierce, 809 F.2d at 1362-63.

The affidavit of attorney Wnia as well as the debtor’s
schedul es reveal that M. Wnia is a prepetition creditor of
the debtor. Therefore, M. Wnia is disqualified from
representation of the debtor in this case. The affidavit of
attorney Mall aney, however, does not indicate the existence
of such conflict. Accordingly, the debtor’s application to

enploy attorneys will be granted in part and denied in part.
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THEREFORE, based on the foregoing analyis, the appli-
cation to appoint Thomas C. Wnia to represent the debtor is
hereby denied. The application to appoint Mchael P
Mal | aney to represent the debtor is hereby granted.

| T 1S ORDERED that M chael P. Mllaney is appointed as
attorney to represent the debtor and to perform such profes-
sional services as set out in the debtor’s application at
the hourly rate described therein with the final conmpensa-
tion to be approved by the court pursuant to 11 U S. C

secti on 330.

LEE M JACKW G
CH EF U. S. BANKRUPTCY JUDGE



