UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

JAMVES GRADY, Case No. 87-1254-W
Engaged i n Farm ng,
Debt or .
UNI TED STATES OF AMERI CA, Adv. Pro. No. 87-0150
Pl aintiff,
Chapter 7
V.
JAMES GRADY,
JANE GRADY,
Def endant s.

ORDER ON MOTI ON FOR JUDGVENT ON THE PLEADI NGS

On July 16, 1987 the United States filed an adversary action
objecting to discharge pursuant to 11 U S.C. section 523(a)(7). The
United States alleges that the Secretary of Agriculture's inposition
of a $22,000.00 civil penalty for violations of regulations governing
interstate novenent of cattle is nondi schargeabl e. Defendant Janes
Grady has answered contending in part that the United States' action
is barred by the three-year statute of limtations found at 11 U S. C
section 523(a)(7)(B). Defendant Jane Grady has answered nmi ntai ning
the court has no jurisdiction of her because she has not filed
bankruptcy. On Cctober 14, 1987 the defendants filed notions for

judgrment on the pl eadi ngs
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based upon the aforenentioned grounds. The United States filed its
resi stance on COctober 21, 1987.

Fed. R Cv. P. 12(c) authorizes parties to nove for judgnment
on the pleadings. Bankruptcy Rule 7012(b) provides that Fed. R
Cv. P. 12(c) applies in adversary proceedi ngs.

A notion for judgnent on the pleadi ngs should not be granted
unl ess the novant clearly establishes that no material issue of fact
remains to be resolved and the novant is entitled to judgnent as a

matter of law. |owa Beef Processors, Inc. v. Amal gamated Meat

Cutters Etc., 627 F.2d 853, 855 (8th Cir. 1980). A trial court faced

with a notion for judgnment on the pleadings is required to construe
all well pleaded factual allegations of the non-noving party as true,
and to draw in favor of that party all reasonable inferences from

these facts. Quality Mercury, Inc. v. Ford Motor Co., 542 F.2d 466,

468 (8th Cir. 1976), cert. denied, 433 U S. 914, 97 S. Ct. 2986, 53

L. Ed. 2d 1100 (1977).

Counsel has notified the court that there are no factual
di sputes. Facts pertinent to the resolution of this matter are as
foll ows.

1. On May 7, 1987 Janes Grady filed a petition for relief
under Chapter 7. Jane Grady is not a joint debtor in Janes
bankruptcy nor has she filed her own bankruptcy.

2. On or about January 31, 1986 the Secretary of Agriculture
rendered a decision and order agai nst the defendants in which Janes

G ady was assessed a civil penalty
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of $22,000.00 payable within 30 days after the decision and order

becane fi nal

3. The Secretary inposed the penalty for violation of 9
C.F.R sections 71.18, 78.9, regulations governing the interstate
novenent of cattle to prevent the spread of brucell osis.

4. On or about March 7, 198-6 the Secretary's decision becane
final.

5. The events giving rise to the penalty occurred during
1983.

6. Janes Gady failed to pay the penalty.

7. Janes Gady listed a debt to the United States on

Schedul e A-3 and seeks di scharge of the debt.

DI SCUSSI ON
The operative Code provision is section 523(a)(7) which in part

provi des:
(a) A discharge under section 727 ... of this title does
not di scharge an individual debtor from any debt--

(7) to the extent such debt is for a fine, penalty,
or forfeiture payable to and for the benefit of a
governmental wunit, and is not conpensation for actua
pecuni ary | oss, other than a tax penalty--

(A) relating to a tax of a kind not specified
i n paragraph (1) of this subsection; or

(B) inposed with respect to a transaction or
event that occurred before three years
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before the date of the filing
of the petition;

James Grady argues that because the events leading to the penalty
took place in 1983, the three-year limtation set out in subclause
(B) precludes the governnent fromobjecting to the discharge of the
penalty. Gady construes subclause (B) as nodi fying all of
subsection (7). The governnment on the other hand argues that the
three year limtation only applies to tax penalties, not to other
governmental penalties. |In support of its argunment, the governnent

cites In re Daugherty, 25 B.R 158 (Bankr. D. Tenn. 1982). In that

case a state court ordered a m ning conpany to pay a $60, 000. 00 ci vi
penalty to the state of Tennessee for gross violations of the state's
surface mning regulations. The conpany never paid the penalty. The
conpany later filed a Chapter 7 bankruptcy and sought to di scharge
the penalty. The question before the court was whether the penalty
was di scharged because it was inposed as a result of events occurring
nore than three years before the date of the bankruptcy filing. The
court interpreted subsection (B) as only applicable to tax penalti es.

The court reasoned:

The structure of clause (7) of the statute and its

subcl auses persuades the court to hold that the
applicability of the 3-year period of subclause (B) is
limted to tax penalties. |f Congress had intended

ot herwi se the | anguage of subclause (B) woul d have either
i medi ately preceded or followed the phrase ‘not
conmpensation for actual pecuniary |oss'.

1d. at 161.
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This court finds the Daugherty rational e persuasive. Applying
the rationale to this case, this court concludes the penalty inposed
by the Secretary is not barred by the three-year limtation.
Jane Grady is named as a defendant in this adversary. She,
however, is not a debtor. Therefore the court has no jurisdiction to
consi der a section 523 objection directed agai nst her.

CONCLUSI ON AND ORDER

VWHEREFORE, for the reasons set forth above, the court finds that
the three-year limtation found at 11 U.S. C. section 523(a)(7)(B)
does not apply to the penalty in question and that the court has no
jurisdiction to consider a section 523 objection directed agai nst
def endant Jan G ady.

THEREFORE, Janes Grady's notion for judgnent on the pleadings is
denied. Jane Grady's notion for judgment on the pleadings is
gr ant ed.

Signed and filed this 31st day of March, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



