UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

DON GORDON NEHRI NG, Case No. 87-101-C
ARLENE GAI L NEHRI NG,
dba Nehring Uphol stery, Chapter 7

Debt or s.

ORDER ON OBJECTI ON TO DEBTORS' CLAI M OF
EXEMPT HOVESTEAD AND MOTI ON TO AVO D LI EN

On April 14, 1987 a tel ephonic hearing on C. Vernon C apsaddle's
obj ections to debtors' claimof exenpt homestead and notion to avoid
lien was held in Des Mines, lowa. C apsaddle objected to the
debt ors' honestead exenption claimon March 13, 1987 and the debtors
resisted on March 18, 1987. On this sane date, the debtors noved to
avoid a lien they anticipated would be placed on the honestead by
Cl apsaddle. He resisted the notion on April 10, 1987 and filed a
notion for relief fromstay. * Pat W Brooks appeared on behal f of
t he debtors and Charl es King appeared on behal f of C apsaddle. The
debtors filed their brief on April 10, 1987 and Cl apsaddle filed his
brief on April 28, 1987.

FACTUAL BACKGROUND

The facts of this case are undi sputed. On or about

! The debtors resisted the notion for relief fromstay on
April 17, 1987. The notion for relief was discussed but not taken under
advi sement at the April 14, 1987 hearing.
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July 6, 1983, the debtors executed and delivered to G S. C apsaddl e
a pronissory note in exchange for a $10,000.00 loan. G S
Cl apsaddl e i s now deceased and C. Vernon C apsaddle is the executor
of G S. Capsaddle's estate. On or about Septenber 12, 1986, the
debtors acquired a house they consider their honmestead. The debtors
filed a joint petition for relief under Chapter 7 on January 14,
1987. As of that date the ampbunt owi ng on the C apsaddl e prom ssory
note stood at $12,000.00. d apsaddle's claimhas not been reduced to

j udgnent .

Rel evant Statutory Provisions

11 U.S.C. section 522(f), which is central to the Code's lien
avoi dance provisions, states in part:

Not wi t hst andi ng any wai ver of exenptions, the
debtor may avoid the fixing of a lien on an
interest of the debtor in property to the extent
that such lien inmpairs an exenption to which the
debt or woul d have been entitled under subsection
(b) of this section, if such lien is--

(1) ajudicial lien;

11 U.S.C. section 522(b)(1) permits states to "opt out"” of the
federal exenption schenme. |owa has done so by virtue of |owa Code
section 627.10. Wth respect to a honestead, |owa Code section
561. 16 determ nes the extent of the exenption. It provides in part:

The honestead of every person is exenpt from
judicial sale where there is no specia

decl aration of statute to the contrary...

This general exenption is qualified by |owa Code section



561. 21(1) which reads:

The honestead may be sold to satisfy
debts of each of the follow ng classes:

(1) Those contracted prior to its
acqui sition, but only to satisfy a
deficiency remaining after exhausting the
ot her property of the debtor, liable to
execut i on.

DI SCUSSI ON

Cl apsaddl e argues that the debtors may not seek a honest ead
exenption as to his unsecured claimbecause they incurred the debt
prior to acquiring their homestead. Accordingly, he naintains that
the debtors may not avoid any judicial |lien he may acquire because
any such lien would not inpair an exenption to which the debtors are
entitled under Iowa |aw.

The debtors contend that the antecedent debt provision is sinply
an exception to the honestead exenption, neaning that a lien that
attaches to a honmestead as a result of an antecedent debt is a lien
that inmpairs an exenption. Thus, the debtors assert that any lien
Cl apsaddl e may acquire woul d be subject to |lien avoi dance. They
argue that C apsaddle's construction of 11 U S.C. section 522(f)
frustrates the underlying | egislative intent.

The bal ance or perhaps tension between 11 U. S.C. section 522 and
various state exenption | aws has generated divergent caselaw. Matter
of McManus, 681 F.2d 353 (5th Cr. 1982) represents one |ine of

decisions. |In that case, the debtors sought to avoid |liens on

househol d goods and
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furni shings. Louisiana had opted out of the federal exenption schene
so the court turned to state |aw to determ ne whet her an exenption
was avail able. One section provided that househol d goods and
furni shings were exenpt. However, another provision stated that
househol d goods and furni shings subject to a chattel nortgage were
not exenpt. The majority opinion found that under Louisiana |aw the
debtors woul d not have been entitled to an exenpti on because they had
subj ected the goods and furnishings to a chattel nortgage.
Consequently, the court ruled that the debtors could not utilize
section 522(f) to avoid the chattel nortgage |ien.

The Fifth Grcuit followed its McManus analysis in Matter of
Al len, 725 F.2d 290 (5th G r. 1984). The debtors sought to exenpt
farm machi nery that was subject to a lien. The Texas Statute in
guestion provided for a personal property exenption except to the
extent of encunmbrances. The court ruled the property was not exenpt
under Texas |law and, therefore, the liens could not be avoi ded under
section 522.

Matter of McManus was followed in In re Pine, 717 F.2d 281 (6th

Cir. 1983), cert. denied, 466 U S. 928, 104 S.C. 1171, 80 L.Ed.2d

183 (1984). There the state law in question did not permt debtors
to exenpt househol d goods to the extent they were encunbered by a
lien. The court recognized the "fresh start” purpose of the
Bankruptcy Code but found that "the clear |anguage of the statute

t akes precedence over the nore general rehabilitative policies

underlying the
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Act." 1d. at 284. The court saw nothing on the face of section 522
that limted states in deciding what property was exenpt. As a
result, the court held that the debtors could not avoid |iens on
t heir househol d goods since they were encunbered and t herefore not
exenpt under state |aw.

A second line of decisions is critical of the McManus rational e.
For exanple, the court ruled inIn re Hall, 752 F.2d 582 (Ilth Cr.
1985), that lien avoidance was intended to apply to state exenptions
despite specific limtations upon the ability of debtors to exenpt
encunbered property. The court exam ned the |egislative history of
section 522 and concluded that Congress did not arrange for states to
have unbridled power in limting a debtor's ability to avoid |iens.
The court observed that the report acconpanying the Senate version of
section 522 reveal ed that the provision would have permtted debtors
to claimexenptions defined by the state and to exenpt property "to
the extent that the property could have been exenpted in the absence
of the lien." 1d. at 587, quoting, S. Rep. No. 989, 95th Cong., 2d
Sess., 76 (1978), reprinted in 1978 U S. CODE CONG & ADMN. NEWS
5787, 5871. The court also noted that the House version permtted
the debtor to choose between the federal exenptions and the state
exenptions and avoid liens. In re Hall, 752 F.2d at 587, quoting
H R Rep. No. 595, 95th Cong., 2d Sess., 362 (1978), reprinted in
1978 U.S. CODE CONG. & ADM N. NEWS, 5963, 6318. Although the final

version of section 522(f) permts states to opt out of the federa
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exenmption scheme, the court found that this did not warrant changing

its conclusions concerning |egislative intent.
In the case of In re Thonpson, 59 B.R 690, 693 (Bankr. WD

Texas 1986), the court criticized the McManus rationale utilized in

Inre Allen, 725 F.2d 290 (5th Cir. 1984):

Essentially, Allen states that once a consensual
lien is created by the debtor in otherw se
exenpt (at state law) personalty, 8§ 522(f)
cannot apply because the "exenption is not
otherwi se available.” Had this been Congress
intent, 8 522(f) would be a nullity where any
debt or anywhere in the country elected to use
state exenptions since no state in the union
voids the ability of debtors to consent to
nonpur chase noney, nonpossessory liens upon

ot herwi se exenpt personalty. (Enphasis in the
original.)

The court also found that the |ogical and plain neaning of section
522(f) is that a debtor may avoid a lien on property that otherw se
is exenpt except for the lien.

Al t hough conpelled to follow the Sixth Grcuit in In re Pines,

717 F.2d 281 (6th Gr. 1983), the court in In re Law, 37 B.R 501
(Bankr. S.D. Onhio 1984), observed that the Pines decision ran afou
of legislative intent and abused principles of statutory
construction. Specifically, the court found that the Pines reasoning
woul d contravene the fresh start policy and woul d render section
522(f) superfluous.

The third Iine of cases enploys a "but for" analysis in exam ning
the rel ati onship between section 522 and state exenption |laws. The

debtors in In re Vaughn, 67 B.R 140 (Bankr. CD. Ill. 1986), noved

to avoid liens on certain
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articles of personal property. The Illinois statute provided that a

debtor could exenpt an equity interest, not to exceed $2,000.00 in
val ue, in personal property. |In that case the creditor argued that
the debtors could not avail thenselves of |ien avoi dance because the
debtors had no equity in the property in question and, hence, had no
exenptions to claim The court focused on the |anguage of section
522(f) which provides that a debtor may avoid a lien only "to the
extent that such lien inpairs an exenption to which the debtor would
have been entitled." The court reasoned that use of the word "woul d"
suggests a "but for" anal ysis:

(Al lien is voidable under that section if it

i mpairs an exenption to which the debtor would
have been entitled to under state | aw but for
the lien. Stated another way, in order to
determine if the lien inpairs an exenption one
| ooks to the exenptions avail abl e under state
law ‘as if the security interest in question did
not exist.' [citations omtted] The lien

avoi dance provision of Section 522(f) is

i ndependent of the state opt-out provision of
Section 522(b). Certainly the states are free
to structure their exenption | aws as they see
fit. Notwithstanding a state |aw definition of
lien encunbered property as nonexenpt, a debtor
may nonet hel ess avoid a |ien on househol d goods
under Section 522(f)(2)(A).

In re Vaughn, 67 B.R at 142-143 (enphasis in the original); see

also, Inre Wiss., 51 B.R 224, 226 (D. Colo. 1985) ("Section

522(f), in effect, creates equity equal to the anount that could be
exenpted if the security interest did not exist").

To this court's knowl edge, the Eighth Crcuit Court of
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Appeal s has not ruled on the issue under consideration. Decisions
fromboth the Northern and Southern Districts of lowa at both the
bankruptcy court and district court |evels have varied as nmuch as
the previously discussed opinions.

In the case of In re Zeisman, slip op. No. 83-03017 (Bankr.

N.D. lowa, May 31, 1985), the |l ate Bankruptcy Judge WIIliam W

Thi nnes comrented that the fact the creditor reduced its note to

j udgnent did not change the antecedent nature of the debt. He

observed that the antecedent debt woul d have been insufficient to

render the honestead nonexenpt had the creditor not done so.

Al t hough he concluded that the judicial lien did attach to the

honmest ead, Judge Thi nnes voi ded the attachnent pursuant to 11 U S. C

sections 105(a) and 522(f)(1). He reasoned that Congress intended

t he bankruptcy courts to look to the nature of an asset to determ ne

its exenpt status regardless of any judicial lien and that allow ng

I ien avoi dance was consistent with the fresh start policy. Finally,

Judge Thi nnes distinguished his denial of |ien avoidance in the case

of an ex-spouse’s |lien against a honestead pursuant to state | aw as

alimted curtailnment of the debtor's fresh start. He enphasized

that the state's interest in protecting a creditor with an

ant ecedent debt is not as persuasive, especially in a case in which

the creditor has not pursued opportunities to protect the claim
Bankrupt cy Judge Thomas Wod, sitting by designationin Inre

McCormi ck, slip op. No. 83-00024 (Bankr. N.D. |owa,
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Decenber 31, 1985), overruled an objection to a honmestead exenption
by a creditor who had failed to reduce an antecedant debt to
j udgnent. Judge Wod observed that the automatic stay prevented the
creditor frompursuing a judgnent and that the creditor could neither
obtain a lien nor execute against the honestead wi thout a judgnent.
In a footnote, he commented that the |lien would have been avoi ded
under the Zeisman rationale even if the creditor had reduced its debt
to judgnent prior to the bankruptcy filing.

In Matter of Mosher, slip op. No. 86-491-C (Bankr. S.D. |owa,

July 3, 1986), remanded, 79 B.R 840 (S.D. lowa 1987), Bankruptcy
Judge Richard Stageman held that the | owa Honestead Exenption | aw
frustrated the |ien avoi dance provisions of the Bankruptcy Code and,
accordi ngly, was rendered invalid under the Supremacy C ause of the
United States Constitution. Thus, although Judge Stageman found that
t he honestead coul d not be exenpted under state law as to the
creditor's judgnent lien on an antecedent debt, he overruled the
creditor's objection to the honestead exenption and all owed the
debtors to avoid the creditor's lien. Judge Stagenman opined t hat
Congress did not intend to allow state exenption |aws to underm ne a
debtor's ability to avoid liens and that the | anguage of 11 U. S. C
section 522(f) evidenced such intent. He suggested that Congress
woul d have stated that a lien could be avoided to the extent it

i mpai red an exenption to which the debtor "is entitled" (rather than

"woul d have been entitled") under section
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522(b) if they had intended to permt state exenption laws to
restrict |ien avoi dance.

In the case of In re Ellingson, BR____ (N.D lowa 1986), U S.

District Court Judge David R Hansen reversed the bankruptcy court's
order which had overrul ed an objection to the honestead exenpti on by
a creditor holding an unsecured antecedent claim Judge Hansen
enphasi zed that lowa |aw did not require one that was a creditor
prior to a debtor's acquisition of a homestead to reduce the debt to
j udgnent before the comrencenent of the bankruptcy action in order to
proceed agai nst the honestead. Mreover, he found that the Zei sman
anal ysis inproperly construed 11 U.S. C. section 522(f)(1).

Accordi ngly, Judge Hansen ruled that the debtors could not claim
their homestead exenpt as to the antecedent debt and therefore they
could not avoid any lien the creditor mght obtain in state court by
operation of the Bankruptcy Code's |ien avoi dance provi sions.

Lastly, Judge Hansen observed that the creditor did not have any
advant age over the other general creditors by operation of the

honest ead exenpti on exception. The antecedent clai nmhol der did not
have a lien by operation of |Iowa Code section 561.21. He declined to
determ ne whether the automatic stay should be lifted to allow the
creditor to attenpt to reduce the claimto judgnment and obtain a lien
pursuant to state |aw and whether the creditor could nmaintain such an
action in state court.

In In re Mosher, 79 B.R 840 (S.D. lowa 1987), U. S
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District Court Judge Donald E. O Brien noted the split of authority
with respect to the relationship between 11 U. S.C. section 522 and
state exenption laws. He then decided not to determ ne that issue
upon finding that there was a possibility the debtors were entitled
to the honestead exenption despite the contrary finding by the
bankruptcy court. Judge O Brien pointed out that |owa Code section
561. 21 provided for the sale of the honestead to satisfy a deficiency
remai ning after a debtor's other property subject to execution was
exhausted. Accordingly, he remanded the case to the bankruptcy court
to determ ne whether the creditor had exhausted the debtors' other
property. ?

After duly considering the relevant statutory provisions and
general caselaw, this court respectfully disagrees with the deci sions

of the bankruptcy courts in Zei sman, MCorm ck and Mosher and

respectfully declines to attenpt a prelimnary deficiency
determ nation, as the district court directed under the particul ar
facts and prior disposition by Judge Stagenman in the Mdsher case.
Basically, this court agrees with the Ellingson opinion which
i ncor porates the McManus reasoni ng.

The section 561.21(1) exception to the lowa exenption law is
clear on its face. Whether the creditor holding an antecedent claim
has reduced the claimto judgment or not has no inpact on the

statutory scheme. The provision speaks

2 The parties settled the case, without further hearing, upon renmand.
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interns of "debts ... contracted prior to [the honestead' s]
acquisition" and not in ternms of "judicial liens". |Indeed, what can
be cl ai med exenpt and to what extent are the first questions that
must be answered.

Whereas the state exenption laws set dollar limtations on a
nunber of personal exenptions, ® the lowa | egislature did not
restrict the honmestead exenption in nonetary terns but nade it
subj ect to special circunstances. |owa Code section 561.16. The
debtors in this case may claimtheir honestead exenpt to the extent
it is not necessary to satisfy a deficiency with respect to
Cl apsaddl e's clai mupon Iiquidation of other property subject to

execution.* They

3 For exanple, lowa Code section 627.6(9) pernmits a debtor

to claima personal notor vehicle exenpt only to the extent

of $5,000.00 and then only in the aggregate with nusica

instruments and $1, 000.00 in accrued wages and tax refunds. Section 627.6(11)
permts a farm debtor to claiminplenents and equi pnent exenpt only to the
extent of $10,000.00 and then only in the aggregate if livestock and feed are
al so clained as exenpt property. That is, irregardless of any |lien against
such property or of the debtor's ability to avoid the lien, the state has
established the limts of the exenptions.

4 In a Chapter 7 case, the trustee typically abandons
property that is of inconsequential value or that is cunbersone to the estate.
11 U.S.C. section 554. Likew se, exenpt property is no |onger property of the
estate once the tine for objecting to exenpti ons has passed and insofar as no
objection is made or, if nmade, is overruled. 11 U S.C section 541; 11 U S.C
section 522 and Bankruptcy Rule 4003. The trustee then |iquidates the
remai ni ng assets and distributes the proceeds to the general unsecured
creditors after certain other expenses and priority clains are paid. 11
U.S.C. section 726. (In the event a creditor had a |lien upon a |iquidated
asset, that creditor's Iien would be satisfied before the unsecured creditors
received any distribution fromthe proceeds of the sale of that collateral.)
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cannot claimit exenpt to the degree a deficiency does exist.
Applying the reasoning used in MMnus and Ellingson, this court
determ nes that the debtors nay not exercise |lien avoidance to the
extent there is an antecedent debt which may not be satisfied by
exhausting other property subject to execution. °

State statutory schenes designed to respond to the particul ar
economc climte of the state and to conpl enent the overall general
wel fare of the state popul ace nust be acknow edged where appropri at e-
-where the state |legislature has determ ned that the federal
exenptions are not as well suited to the needs of its people as are
the state fashi oned exenptions. That appears to have been Congress
intent in including the "opt out"” provision in the final version of
11 U.S.C. section 522. |If the fresh start policy of the Code has
been frustrated, Congress nust respond.

I ndeed, under lowa |aw, a debtor's honestead nay contain one or
nore contiguous lots or tracts (one-half acre within a city plat;

forty acres in the aggregate outside a city plat) with one dwelling

house pl us appropriate appurtenances. |In many cases, the val ue of
the exenption is significant. |owa Code sections 561.1, 561.2 and
561. 3.

> Cbviously, the sane result would be reached in the case
of an antecedent debt that has been reduced to judgnent prior to the
commencenent of a bankruptcy proceeding. The ramfications of the bankruptcy
filing for an unsecured antecedent debt wi |l be distinguished below fromthe
effect of the filing upon an antecedent debt that has been reduced to
j udgnent .
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By contrast, federal |aw provides that a debtor's exenpt aggregate
interest in real or personal property used as a residence by the
debtor or a dependent, in a cooperative that owns such property or in
a burial plot for the debtor or a dependent cannot exceed $7,500. 11
U S.C. section 522(d)(1).

The debtors in this case may exenpt the entire honestead, shown
on Schedule B as having a value of only $8,000.00, except to the
extent a deficiency remains on the $12,000.00 note to O apsaddl e
after other property subject to liquidation is exhausted. As stated
earlier, the debtors may not claiman exenption to the extent a
deficiency exists and according nay not avail thenselves of |ien
avoi dance under 11 U.S.C. section 522(f)(1). Thus, whether an
ant ecedent cl ai mhol der has reduced the debt to judgment is not
important with respect to the exenption and |ien avoi dance
determ nations. However, the simlar treatnent ends there.

Had C apsaddl e reduced the antecedent debt to judgnment before the
bankruptcy was filed, his right to seek a judicial sale in state
court to the extent any deficiency exists would have survived

di scharge. See Zei sman, No. 83-03017, slip op. at 11 (Bankr. N. D

lowa 1985). Since the extent of a judicial |ien depends upon the
exhaustion of other property liable to execution, C apsaddle would
have shared pro rata in any distribution to unsecured general

creditors. ¢

® Typically, a Chapter 7 trustee will disallow a secured
claimunless the creditor establishes a deficiency exists after it realizes
its collateral. The statutory scheme pertaining to the antecedent debt
exception to the honestead exenption within a bankruptcy context seem ngly
prevents the clai mhol der from doing so.
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In addition to expressing concern over protecting the "fresh
start policy" of the lien avoi dance provisions of the Code, sone of
the courts that invoke their equitable powers in voiding the
attachment of judicial liens on what they otherw se determne to be
non- exenpt property do so, in part, lest "lazy" creditors prevail.
This court questions whether creditors hol ding antecedent debts
shoul d be encouraged to do any nore than obtain a judgnent.
Li kewi se, the undersigned doubts that every creditor whose lien
survives the bankruptcy process will rush to the state court to
obtain a judicial sale of the honestead. The bal ance or tension
between lowa's antecedent debt limtation on its honestead exenption
and the fresh start policy of 11 U S.C. section 522 nust be accepted
and allowed to play itself out in those cases in which the antecedent
cl ai mhol der obtai ned a judgnment before the bankruptcy was conmmrenced.
Congress or the state legislature, not the court, can best realign
the conpeting interests if that proves necessary.

Cl apsaddl e, however, did not reduce the antecedent debt to
j udgnent before the bankruptcy was filed. Unless the automatic stay
is lifted to permit himto obtain a judgnent, the discharge wll
forever bar C apsaddle fromobtaining a judicial sale of the
honestead. He will, of course, share pro rata in any distribution to
unsecured creditors.

In In re ElIlingson, B.R at (D. N.D. lowa 1986), Judge

Hansen observed that:
[1]n determ ni ng whether a creditor has
shown cause for lifting the automatic
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stay and under what conditions and to what
extent it should be lifted (if at all), the
bankruptcy court undoubtedly will consider the
strong policies of the Bankruptcy Code to treat
like creditors alike and to grant the debtor a
new start, and the equities of the events
surroundi ng the securing of the |oan.

As a general rule and absent bl atant abuse of the statutory
framework, this court will not grant relief fromthe stay to an
ant ecedent cl ai mhol der for the purpose of reducing the debt to
judgnent. 7 Typically, the rights of the parties are fixed as of the
tinme the bankruptcy petition is filed and the order for relief is
entered. To allow one unsecured creditor to enhance its post
di scharge position over that of the other unsecured creditors would
be i nequitable and contrary to Congressional intent. For exanple,
vari ous Code sections allow a trustee to exercise certain powers for
the benefit of the estate, not for the benefit of a particular
creditor. 11 U.S.C. sections 542, et seq.
Additionally, entry of the discharge would be delayed to allow the
ant ecedent cl ai mholder tine to obtain a judgnent; 8

yet, only the debtor may seek a deferral of the entry of the

7 G ven the unsecured nature of the debt and the initial need to reduce it
to a judgnent and to determne a deficiency before seeking a judicial sale,
the cl ai mhol der would be forced to seek relief under the generic "cause"
provision of 11 U S.C. section 362(a)(1).

8 On April 28, 1987 Clapsaddle filed a nmotion to stay entry of discharge
as to debt incurred prior to debtors' acquisition of honestead. The debtors
resisted the notion on April 30, 1987. Neither the creditor nor the debtors
cite any Bankruptcy Code section or Rule.
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order granting a discharge. Bankruptcy Rule 4004(c). ° In this case,
the notion for relief fromstay and the resi stance were conti nued
pendi ng a disposition on the exenption and |ien avoi dance issues.
However, given the above analysis and the facts presented previously,
the court finds denial of Cl apsaddle's notion for relief fromstay
proper at this time. |If the creditor can present facts that would
establish "cause" for relief fromthe stay--a bl atant abuse of the
statutory framework, he may nove for reconsideration of the ruling on

the notion for relief fromstay on or before March 31, 1988.

CONCLUSI ON AND ORDER

WHEREFORE, based on the foregoing analysis, it is hereby found
that the debtors may not exenpt their honmestead to the extent it is

subject to the antecedent claimof C. S.

° Bankruptcy Rul e 4004(c) provides in part that the court' shall grant a

di scharge in a Chapter 7 case upon the expiration of the tine fixed for
objecting to discharge unless a conplaint objecting to discharge is filed.
Pursuant to Bankruptcy Rule 4004(a) the conplaint nmust be filed not later than
60 days following the first date set for the first neeting of creditors. 1In
this case the deadline was April 13, 1987. Clapsaddle filed an objection to
di scharge, without any reference to 11 U S.C. section 727, on April 13, 1987.
He dismi ssed the action "w thout prejudice" on April 16, 1987 but had failed
to obtain any extension of tine to file such a conplaint pursuant to
Bankruptcy Rul e 4004(b). Parenthetically, the court notes that a genera

di scharge may be entered but the dischargeability of a particular debt held in
abeyance if a conplaint to deternine dischargeability is filed pursuant to 11
U.S.C. section 523. See al so Bankruptcy Rule 4007. Cl apsaddle has not filed
a section 523 conpl aint.

10 Due to the unusual factual and procedural circunmstances

in this case, the court will utilize 11 U.S.C. section

105(a) and further delay the entry of discharge until this order becones
final
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Cl apsaddl e. Accordingly, lien avoidance is not available as to any
non- exenpt portion of the homestead.

FURTHERMORE, it is found that cause does not exist to grant C.
S. Capsaddle relief fromthe stay to reduce the antecedent claimto
j udgnent .

THEREFORE, the objection to exenption is sustained, the notion
to avoid lien is denied but the nmotion for relief fromstay is
denied. The creditor nay nove for reconsideration of the latter
ruling on or before March 31, 1988 if facts not previously presented
and reasonably supporting a finding of "cause" exist.

Signed and filed this 22nd day of March, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



