UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

DONALD D. SPEARS, Case No. 86-3019-C
PHYLLI S M SPEARS
Engaged i n Farm ng, Chapter 11

Debt ors.

ORDER ON MOTI ON TO PROHI BI T DEBTORS' USE OF CASH COLLATERAL

On April 8, 1987 a notion to prohibit debtors' use of
cash coll ateral and request for adequate protection filed on
behal f of Production Credit Association of the M dl ands
(PCA) on March 23, 1987 canme on for hearing before this court
in Des Moines, lowa.' The debtors filed a resistance to the
PCA's notion on April 2, 1987. Thomas H. Burke appeared on
behal f of the PCA and Reta Nobl ett-Feld appeared on behal f of
the debtors. At the close of the hearing the parties were
given until May 1, 1987 to submt letter briefs on the |ega
i ssues presented. The debtors filed a letter brief on Apri
30, 1987 and requested an evidentiary hearing on a renmaining
gquestion of fact. The PCA submtted a letter brief on May 1,
1987 and al so requested a further evidentiary hearing. On-My

1, 1987 the matter was considered fully submtted.

! The court also heard amotion for authority to dismiss Chapter 11 case with permission to refile Chapter 12

filed on behalf of the debtors on March 5, 1987. The motion was resisted by the PCA and the Federal Land Bank of
Omaha. A separate decision will be rendered on that matter at alater date.



For its notion to prohibit use of cash collateral, the
PCA clainms to be the holder of a secured claimin the anount
of $332,841.93. The PCA asserts a security interest in cash
rent fromreal estate known as the "Norris Property" and in
paynments, by virtue of an assignnment, under a real estate
contract known as the "Knoller Contract." The PCA contends
that the debtors use of any portion of the approxi mately
$59, 000 received in payments will deplete the PCA s security.
The PCA requests that its interest be adequately protected
pursuant to 11 U.S.C. section 363(e) or that the debtors be
required to segregate the cash paynents in a separate
i nterest-bearing account.

For their resistance to the PCA's notion, the debtors
assert that the only interest PCA has in the "Norris Property"
is a nortgage executed on April 27, 1984, rather than a lien
on cash rents received under a |l ease. The debtors argue that
since no forecl osure proceedi ngs or request for appointnment of
recei ver had been initiated prior to bankruptcy, the PCA has
no interest in rents and profits received fromthe "Norris
Property." Wth regard to the “Knoller Contract” the debtors
contend that the assignment to the PCA, executed by Phyllis
Spears on her own behalf and as "attorney in fact" for Donald
Spears, was not sufficient to transfer Donald Spears' interest
in the contract. The debtors do admt that the assignnment
operated to give a lien on Phyllis Spears' 30 percent interest

in the contract and they have segregated 30 percent or



$4, 200. 00 of the $14,000.00 contract paynment in a separate
cash coll ateral account.

The court will first address the PCA's clainmed interest in
the rents received fromthe "Norris Property.” The nortgage
executed by the debtors to the PCA contained the follow ng

| anguage:

In case of a foreclosure of this nortgage
under any of its provisions, it is hereby
agreed that on filing the petition for such
foreclosure, or at any tine thereafter, a
receiver shall be appointed to take
possessi on and charge of the nortgaged
prem ses at once, and to hold possessi on of
the same until the debt is fully paid and
until the tinme of redenption expires, and
all rents and profits derived fromsaid
prem ses shall be applied on the debt

secur ed hereby.

This court nust look to state |law to determ ne whet her and
at what tinme a nortgagee has an interest in rents because it
is only at that tinme that rents become "cash collateral.”

Matter of Village Properties, Ltd., 723 F.2d 441, 445 (5th

Cir. 1984). Under lowa |law a nortgage pledge of rents and
profits does not create a lien on the rents and profits unti
a foreclosure action is comenced and appoi ntnment of a

receiver is requested. In re Wnzenberg, 61 B.R 141, 143

(Bankr. N.D. lowa 1986); Andrew v. Haag, 215 lowa 282, 245

N. W 436, 439 (1932); see also, John Hancock Miutual Life

| nsurance Co. v. Linnan, 205 lowa 176, 218 N.W 46 (1928). 1In

the instant case, no foreclosure action nor request for

appoi ntment of a receiver had been undertaken by the PCA prior



to the debtors' filing a petition in bankruptcy. The PCA

relies upon In re OOferman Farns, Inc., 67 B.R 279, 282

(Bankr. N.D. lowa 1986) for the proposition that the PCA's
right to file a foreclosure action and to seek appoi ntnent of
a receiver creates an "interest" in the cash rent that woul d
have been received if such action had been taken. The PCA's
"but for" (the filing of bankruptcy) approach does not obviate
the "only if" standard--under lowa | aw the appointnment of a
receiver is not automatic, even when the nortgage contains a
specific pledge of rents and profits clause. No interest in
rents and profits is created until a foreclosure action is
commenced and the appointnent of a receiver is requested and

granted. See lowa Code sections 680.1 and 680.2; Kooistra v.

G bford, 201 lowa 275, 207 N.W 399, 399-400 (1926); Note,
Mort gage Receiverships in lowa, 27 lowa L. Rev. 626 (1942).

Accordingly, the rents received fromthe "Norris Property" are
not cash collateral to which the PCA has an interest.?

Wth regard to the debtors' resistance to the PCA's
asserted interest in paynents received under the "Knoller
Contract", the court finds that a separate evidentiary hearing
regardi ng the circunmstances of the assignnment by Phyllis
Spears to the PCA is warranted. Neither party has
specifically briefed the | egal issues surrounding the
pur ported assignment by Ms. Spears of M. Spears' interest in

the contract, and the court does not have sufficient facts

2 The PCA’s argument that its security agreement gave it an interest in the lease proceeds must also fail. The

lowa Uniform Commercial Code specifically excludes application of Article 9 to leases and rents thereunder. See lowa
Code section 554.9104(j); In re Standard Conveyor Co., 773 F.2d 198, 204 (8" Cir. 1985); In re Winzenberg 61 B.R. a
142. the PCA has submitted no authority to counter thisview.




upon which to base a ruling. Accordingly, this aspect of the
PCA's notion to prohibit use of cash collateral nust be

conti nued.

THEREFORE, based on the foregoing analysis, the court
overrules the PCA's notion to prohibit the debtors' use of
rents received fromthe "Norris Property".

| T 1S FURTHER ORDERED t hat the PCA's notion to prohibit
the debtors' use of paynents received under the "Knoll er
Contract" is continued pending an evidentiary hearing to be
schedul ed as the court's cal endar permts.

Signed and filed this 30th day of June, 1987.

LEE M JACKW G
U. S. BANKRUPTCY JUDGE



UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF | OM\A
CENTRAL DI VI SI ON
FARM CREDI T SYSTEM CAPI TAL

CORP., agent for Production JUDGMVENT IN A CIVIL CASE
Credit Association of the
M dl ands

Donald D. Spears, and
Phyllis M Spears.

Jury Verdict. This action came before the Court for a
trial by jury, The issues have been tried and the jury has
rendered its verdict.

X Decision by Court. This action cane to trial or hearing

before the Court. The i ssues have been tried or heard and
a deci sion has been render ed.

| T 1S ORDERED AND ADJUDGED that the order of the United
St at es Bankruptcy Court, dated June 30, 1987, is affirned.

Novenmber 3, 1987 JAMES R. ROSENBAUM

Dat e Clerk

(By) Deputy Clerk



IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | OM\A
CENTRAL DI VI SI ON

I N RE:
FARM CREDI T SYSTEM CAPI TAL
CORP., agent for Production CIVIL NO. 87-569-A
Credit Association of the
M dI ands,
Pl ai ntiff, RULI NG ON PETI TI ON FOR
REVI EW
VS.

DONALD D. SPEARS and
PHYLLIS M SPEARS,
Def endant s.

The court has now fully considered the plaintiff's
petition for review of the order dated June 30, 1987, entered
in the bankruptcy court proceedings by Honorable Lee M
Jackwi g, and the briefs filed by the plaintiff and defendants
on the issues plaintiff has raised.

This court agrees with the well-reasoned order of
June 30, 1987, and finds no error in the court's conclusion
that the plaintiff had no right to preclude defendants from
using cash rents received from the so-called Norris Property.
The bankruptcy court has carefully and correctly cited |owa
| aw pertinent to the rights of the debtors to use of the cash
rents received under the circunstances in this case.

Consequently there is no basis for requiring the
debtors to segregate the cash rents fromthe Norris Property,
and the plaintiff had no right to have a further evidentiary

hearing on the issues presented in this appeal.



| T 1S THEREFORE ORDERED t hat the order of the United
St at es Bankruptcy Court dated June 30, 1987, is affirned.
Dated this -3 day of Novenber, 1987.

CHARLES R. WOLLE, JUDGE
UNI TED STATES DI STRI CT COURT



