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NOTE: Eighth Circuit subsequently held
limted resource | oans should be paid
mar ket Interest rate. In re Fisher 930
F.2d 1361 (8th Cir. 199).

UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

DENNI S EDWARD DOUD, Case No. 86-3396-C

CHERYL A. DOUD,

Engaged i n Farm ng, Chapter 12
Debt or s.

ORDER ON OBJECTI ON TO PLAN

On March 24, 1987 a confirmation hearing concerning the
debt ors' Chapter 12 plan was held before this court. The
Farmers Hone Admi nistration (FMHA) objected to the 6.5%

di scount rate the debtors propose to apply to the FnHA' s

al | owed secured claim Jerrold Wanek appeared on behal f of

t he debtors and Linda R Reade, Assistant U.S. Attorney,
appeared on behalf of the FMHA. Briefs concerning the

di scount rate issue were filed on April 22, 1987 at which tinme
the matter was considered fully submtted.

The FMHA argues that the discount rate should equal the
contract rate plus a "coercion rate" of 10% The debtors
assert the appropriate rate is the treasury bill rate plus a
1% risk factor which equalled 6.5% (5.5% treasury bill rate

plus 1% at the tine of the hearing. For the reasons set



forth below, the discount rate which will be utilized in
Chapter 12 cases involving conventional |enders and entailing
no unusual circunmstances will be calculated at the treasury
bond yield with a remaining maturity matched to the average
amount outstanding during the repaynent period of the all owed
claimplus 2% to account for risk. However, because of the
unusual nature of three of the four loans involved in this
case, the contract rate will be applied to those particul ar

| oans.

FACTUAL BACKGROUND

The parties have stipulated that the FnHA' s clains arise out
of four prom ssory notes executed by the debtors and held by the

FIVHA. The nature of the notes is summari zed as foll ows:

Dat e of Note I nterest Rate % of Debt Type of Loan
04/ 07/ 78 3% 4% Energency
11/13/78 8v%0 16% Emergency
11/ 13/ 78 8% 24% Soil & Water
06/ 12/ 80 5% 56% Limted Resource

Far m Owner shi p

The debtors' Chapter 12 plan of reorganization calls for an annual
paynment to the FMHA based on a 15-year anortization at an interest
rate of 6.5 percent. The FnHA' s all owed cl ai munder the plan is
$95, 958. 72.

DI SCUSSI ON

11 U.S.C. section 1225(a)(5)(B) provides that a court shal
confirma plan over the objection of a secured creditor if the

creditor will retain the lien securing its claimand will receive



value, as of the effective date of the plan, that is not |ess than
the all owed amount of the creditor's claim In short, this
provision entitles a creditor to the present value of its property
to be distributed under the plan. Colliers defines present val ue
as "a termof art for an al nost self-evident proposition: a dollar
in hand today is worth nore than a dollar to be received a day, a
month or a year hence.” 5 Colliers on Bankruptcy 8§ 1129.03, at
1129-62 (15th ed. 1986). One court has described the conputation

of present value in the context of a Chapter 13 case by stating:

To compute the "present value" of a
creditor's secured claimin a Chapter 13
proceedi ng requires the court to determ ne
what the present worth is of a proposed
stream of fixed paynents over the |life of
the plan, and to acconplish this task, the
paynments are 'discounted' to detern ne
their present value; as a practical mtter,
the court is in effect conputing an
interest rate to be applied to the anmount
of the creditor's allowed secured claim

In re Klein, 10 B.R 657, 661 (C.D.N. Y. 1981) (citations

omtted).

This court has found no cases to date concerning the
di scount rate to be applied in Chapter 12 cases. However, the
| anguage in section 1225(a)(5)(B) is identical to the |anguage
of section 1325(a)(5)(B) which deals with present value in
Chapter 13 cases. Therefore, cases interpreting present val ue
in a Chapter 13 case are useful analogues in interpreting
section 1225(a)(5)(B). This conclusion is bolstered by the
| egi slative history of Chapter 12 which reveals that the new

chapter has been patterned to a |large extent after Chapter 13.



132 Cong. Rec. S 15076 (daily ed. Oct. 3, 1986) (statenent
of Sen. Grassley).

The nmethods by which the courts have cal cul ated the
di scount rate are varied. As delineated in the case of In re
Mtchell, 39 B.R 696, 700 (Bankr. D. Oregon 1984), the
various rates that courts have utilized include: (1) the
contract rate, (2) the legal rate, (3) the rate determ ned
under 26 U.S.C. section 6621 of the Internal Revenue Code, (4)
the treasury bill rate, and (5) the treasury bill rate with
adj ust mrents made for risk.

The FVHA argues that the Eighth Circuit decisions of
United States v. Neal Pharmacal Conpany, 789 F.2d 1283 (8th

Cir. 1986) and In re Monnier Bros., 755 F.2d 1336 (8th Cir.
1985) set out the correct standard for determ ning the
appropriate discount rate. Both cases approved the "market

rate" approach. The court in Monnier stated:

The appropriate di scount rate nust be
determ ned on the basis of the rate of
interest which is reasonable in |light of
the risks involved. Thus, in determ ning
t he discount rate, the court nust consider
the prevailing market rate for a |loan of a
termequal to the payout period, wth due
consideration for the quality of the
security and the risk of subsequent
defaul t.

Monni er 755 F.2d at 1339, quoting 5 Collier on Bankruptcy

1129, at 1129-65. Al though Monni er and Neal Pharnacal
i nvol ved Chapter 11 reorgani zations, there is no reason to

except Chapter 12 reorganizations fromthe market standard.



Havi ng determ ned that the market rate is the appropriate
rate, a nmore difficult question is presented--what interest
rate best represents the market rate?

In anal yzi ng present value in a Chapter 13 case, the

court in In re Fisher, 29 B.R 542, 543 (Bankr. Kan. 1983)

noted that a discount rate is conprised of a "riskless" rate,
which is usually comensurate with the interest paid on
governnment bonds and bills (generally not considered subject
to default), and a risk conponent. The debtors argue that the
appropriate discount rate should be based on the treasury bil
rate. Noting that the short term nature of this investnent
best reflects changes in the econony, the court in Fisher
concluded that the treasury bill rate is the best indicator of
the risk free rate of interest. Fisher at 543.

This court finds the yield on treasury bonds to be the
preferable riskless rate for the reason that the yields on
treasury bond rates are reported on a variety of maturity
dates which permts accurate matching of the rate with the
repaynment periods in a Chapter 12 plan. Treasury bills are
short-terminvestments with a maximum maturity of fifty-two
weeks. Yields on treasury bonds are reported on maturities
that extend fromone to thirty years. G ven that nost plans
anortize sonme debt over a period of years, the treasury bond
rate can be matched to those | onger term payout peri ods.

Mor eover, yields on treasury bonds are sinple to find since
they are reported by a nunber of sources. The yields are not

subj ect to mani pul ati on because they reflect national markets



and are reported daily. Additionally, they are extrenely
current as the bonds are traded daily.

The difference between governnent securities and plan
payments should be accounted for in choosing the maturity of

the security. Carbiener, Present Value in Bankruptcy: The

Search For an Appropriate Crandown Di scount Rate, 32 S.D.L.

Rev. 42, 64 (1986). Carbiener explains that:

(t]he ternms of a reorgani zation plan
generally call for periodic principal
paynments plus interest. The terns of a
government security, however, require the
periodi c paynent of interest only, with the
entire principal due at the end. This
difference is significant because under a
bankruptcy plan, the creditor has the use
of some of its claimwth the first
payment, and this amount increases

t hroughout the plan paynent period. Wth a
governnment security, however, the creditor
(purchaser) is deprived of the use of its
noney for the entire period of the | oan.
Because a governnent security hol der nust
wait | onger than a bankruptcy creditor

bef ore recovering any principal, the rate
on a government security of a duration
equal to the plan's paynent period wll
have a higher premumthan is required
under a bankruptcy pl an.

Id. To reconcile this difference, Carbiener suggests

cal cul ati ng the percentage of the average amount outstandi ng
during the repaynment period and then matching the percentage
to a government security with an equal maturity. For exanpl e,
in a case where $10, 000. 00 debt is proposed to be paid over 10

years with yearly paynents, the average outstandi ng



i ndebt edness is $5,500.00.' Stated as a percentage, 55% of the
claimis outstanding over the payment period.? Since the
creditor in this hypothetical proposes to use a ten-year
repaynment term the discount rate will be based on a
governnment security with a duration of 55% of ten years or, in
ot her words, 5.5 years.

Since a treasury bond is considered a "risk free"
investnent, it represents the "riskless" conponent of the
di scount rate. A risk factor nust be ascertained to conplete
the discount rate formula. The Fisher court exhaustively
exam ned the costs and risks that are factored into interest
rates charged to borrowers outside of bankruptcy. Fisher, 29
B.R at 543-546. These expenses include collection costs for
| ocating the debtor, dunning or billing, obtaining a judgnent
and executing upon the judgnment. Interest rates also reflect
the creditor's adm nistrative costs, profit margin and risk of
col | ateral depreciation.

The Fisher court went on to find that many of these risks
are reduced or elimnated in a Chapter 13 case. The court
noted that collection costs are elimnated and adm nistrative
costs are greatly reduced because many adm nistrative

functions are handl ed by the Chapter 13 trustee. Also, risk

! The remaining outstanding balance is calculated by summing the principal amounts owed during each

payment period and dividing that sum by the number of periods. For example in the hypothetical, the amount
outstanding during the first payment period (1 year intervals) would be $10,000.00 assuming the first yearly payment
of $1,000.00 was not due until ayear after confirmation. Once the $1,000.00 payment was made, only $9,000.00 would
remain to bepaid. A year later assuming the $1,000.00 payment was made, only $8,000.00 would be owing and so on.
Addition of the amounts outstanding over a 10 year period equals $55,000.00 ($10,000.00 + $9,000.00 + $8,000.00 +
$7,000.00 + $6,000.00 + $5,000.00 + $4,000.00 + $3, 000.00 +$2,000.00 + $1,000.00 = $55,000.00). $55,000.000/ the sum of
the period (10 years) = $5,500.00.
5500 = 55

10,000



is reduced because a confirnmed plan presunes repaynent under
the feasibility finding. Mreover, the Fisher court found
that the elenment of profit is inappropriate in a Chapter 13

cont ext . Fi sher at 546, see also, Inre Corliss, 43 B.R 176,

179 (Bankr. D. Oregon 1984).

Some of the sane elements that reduce or elimnate risk in
Chapter 13 cases are at work in Chapter 12 cases. The Chapter
12 trustee is charged with overseeing the affairs of the
debt or thereby reducing the adm nistrative and collection

costs. See generally 11 U S.C. section 1202. Like Chapter

13, Chapter 12 requires that the court nust nmake a feasibility
determ nation. See 11 U.S.C section 1225(a)(6). Chapter 12
creditors therefore are afforded a statutory presunption
(albeit less sound in reality, as discussed bel ow) of
repaynent upon confirmation. Also, application of a proper

di scount rate in a Chapter 12 setting should not focus on any
profit factor for creditors.

Not wi t hst andi ng the elenents that tend to reduce ri sk,
Chapter 12 reorgani zati ons have aspects that heighten risk
Arguably the greatest source of risk is the unpredictable
nature of the agricultural econony itself. Though a plan nust
meet the feasibility requirements of 11 U.S.C. section
1225(a)(6), the court is keenly aware that the assunptions
contained in the plan and ot herw se-found reasonabl e at the
time of confirmation are subject to the vicissitudes of the
farm econony. Prices relied upon in February may not be the

prices paid in Novenber. Yields anticipated in the spring may



not be the yields harvested in the fall. The nunerous

vari ables affecting comodity prices--the value of the dollar,
t he weat her, foreign production, interest rates, governnment
policy--make predictions challenging for even the nost

enl i ght ened.

The severity of the agricultural depression also increases
risk to creditors. Even with price supports, many farm
debtors are finding it exceedingly difficult to service debt.
Those who do so typically realize thin profit margi ns which
|l eave little roomfor error. The court takes judicial notice
that the market prices for soybeans and corn are bel ow the
br eak-even price.?

Finally, this court notes that should a plan fail and the
case be dism ssed, the creditors will incur collection costs
that normally are not incurred with nonagricul tural debtors.
For instance, in lowa, a creditor nust participate in
mandat ory nedi ati on before enforcing a security interest in
agricultural property. Act of My 29, 1986, sections 12-30,
1986 lowa Legis. Serv. No. 7 at 27-33 (West) (to be codified
at lowa Code Chapter 654A).

Wei ghi ng the positive and negative factors just discussed,
the court finds that a 2% upward adj ustnment adequately
conpensates a conventional |ender for the overall risk

associated with a Chapter 12 reorgani zation. Thus, in Chapter

8 The lowa State Extension Service reports that the estimated 1987 production costs for corn (corn following

corn) and soybeans are $2.53/bu. and $5.23/bu. respectively. M. Duffy, Estimated Costs of Crop Production In lowa
— 1987, lowa State Cooperative Extension Service Publication, p.8 (Dec. 1986). Market prices as of April 29, 1987 were
$1.58/bu. for corn (No. 2 yellow) and $5.03/bu. for beans (No. 1 yellow). Des Moines Register, Apr. 30, 1987 at 9S, col.
5.
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12 cases, a yield on a treasury bond with a remaining maturity
mat ched to the average anount outstanding during the term of
the allowed claimplus a 2% upward adj ustnment to account for
ri sk best estimtes the prevailing market discount rate.

1.

The instant case presents unusual circunstances that
justify departing fromthe aforementioned cal culation in
determ ning the discount rate for three of the debtors' four
| oans with the FMHA. The three |l oans in question are dated
April 7, 1978, Novenber 13, 1978 (soil and water) and June 12,
1980 and bear an interest rate of 3% 8%6and 5%
respectively. The special nature of these three | oans
requires that the contract rates be left intact.

Treatment of the FIVHA | oans nust be viewed in light of the
agency's mssion to.provide credit to famly farmers who are
unable to obtain credit from conventional sources. Curry v.

Bl ock, 541 F. Supp. 506, 511 (S.D. Georgia), aff'd Curry v.

Bl ock, 738 F.2d 1556 (Ilth Cir. 1984). The FMHA | endi ng
prograns have been characterized as forns of social welfare in
that the purpose of the prograns is to assist the

underprivileged farmer. United States v. Kinbell Foods, Inc.,

440 U. S. 715, 735, 99 S. Ct. 1448, 1462, 59 L.Ed.2d 711 (1978);
Curry, 541 F.Supp. at 511.

In furtherance of the FmHA' s goal to assist di sadvant aged
farnmers, the interest charged on FMHA insured loans is

generally the government's cost of noney. 7 U S.C. section
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1927(a)(2) (farm ownership and soil and water |oans);* 7
U.S.C. section 1946(a)(1) (operating loans). For low equity
or beginning farmers, |lower interest |oans are avail abl e under
the limted resource program?® Limted resource interest rates
on farm ownership | oans may not be set at a rate in excess of
one-half of the current average market yield on marketable
United States obligations nor |ess than 5% per year. 7 U S.C
section 1927(B). Interest rates charged on energency disaster
| oans in 1978 (the year in which the debtors borrowed
emergency |l oan funds fromthe FVHA) could not exceed 5% on
| oans up to the anmpunt of the actual loss. 7 U S.C. section
1964(1) (1978). For loans in excess of the actual |oss,
interest was charged at commercial rates. 7 U S.C. section
1964(2) (1978).
Three of the debtors' four notes with the FMHA are at

I nterest rates at or bel ow the governnment's cost of noney.
one of the notes bears a commercial rate. The note dated
April 4, 1978 concerns an energency |loan at 3% i nterest.

Obviously this low rate indicates a governnment subsidy. The

note dated Novenmber 13, 1978 al so involves an energency | oan,

however the interest charged is 8% As noted above, the | aw

4 Provisions governing FmHA farm loan programs are found under the Consolidated Farm and

Redevelopment Act (CFRDA), 7 U.S.C. section 1921 et seq. (1986).
° Farmers applying for limited resource assistance must show among other things:

1) that they are owners or operators of small or family farms;
1) that they are farmers or ranchers with alow income; and
1) that they must maximize their income from farming or ranching operations.

7 U.S.C. section 1934(a). Additionally, applicants for the program must face such problems as under-devel oped
managerial ability and limited education and must show that a reasonable standard of living could not be obtained
without the low-interest limited resource loan rate. 7 C.F.R. sections 1941.4(g) and 1943.4(g).
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in effect in 1978 provided for | oans not to exceed 5%

I nterest for actual disaster losses. 7 U S.C. section 1969(I)
(1978). However for |oans in excess of actual |osses, the

I nterest rate charged was the commercial rate. 7 U S. C
section 1964(2) (1978). Since the 8¥orate charged on the

| oan exceeds the 5% |limt for actual |osses, the court
concludes the 8%46rate reflects the comercial rates being
charged at the tine.

The debtors borrowed funds under the soil and water
program on Novenmber 11, 1978. Pursuant to 7 U.S.C. section
1927(a)(2) (1987), the interest rate to be charged on such a
|l oan is not to exceed the government's cost of noney plus 1%
as determ ned by the Secretary of Agriculture. The 8%%
charged to the debtors thus represents the governnent's cost
at the tinme. On June 6, 1980, the debtors borrowed under the
farm ownership, limted resource program The 5% i nterest
charged conmports with the 5% limt under 7 U S.C. section
1927(B). This low rate also indicates a heavy governnent
subsi dy.

Wth the exception of the enmergency | oan dated Novenber
13, 1978, the interest rates charged to the debtor were at or
bel ow t he government's cost of nobney. As discussed in Part |
of this order, the interest rate paid on governnment
obligations (the government's cost of noney) is considered the
"riskl ess" conmponent of a discount rate. Hence, the interest
pai d by FMHA borrowers does not contain a risk elenment. Nor

does the interest rate reflect any of the other factors that
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make up commercial interest rates-factors such as profit,

adm ni strative costs, costs of collection. |In essence, these
ri sk costs are borne by the taxpayers in furtherance of a
legislative initiative to nurture small, lowequity farm ng
enterprises.

By applying a discount rate calculated in a manner
described in Part | to the three | oans bearing non-conmmerci al
interest rates, the policies underlying the FIVHA | oan prograns
wll be thwarted. At the present tinme, yields on treasury
bonds adjusted for the average anmount outstandi ng of the
FHA' s al lowed claimand a 2% risk factor is 10.86%°
Application of this rate to the debtors' FVHA debt would
result in raising the 3% 5% and 8% interest rates on the
| oans as witten to 10.86% In effect, the debtors by seeking
a Chapter 12 reorganization would be deprived of one of the
nost inportant devices the FMHA has at its disposal to assist
farmers--low interest rates. It would be incongruous indeed
if a farmer who on one hand qualified for FMHA protections
because of high risk characteristics’ would on the other hand

be required to forego these protections in order to proceed

6 The average amount outstanding on the FmHA allowed claim during the 15 year payment period is $51,

177.97 per year. Thisfigure stated as a percentage of the $95,958.72 allowed claim is 53%. 53% of the 15 year
repayment period is approximately 8 years. Asof May 21, 1987, yield on atreasury bond with an 8 year maturity was
8,86%. Wall Street Journal, May 21, 1987 at 35, col 2. Addition of a2% risk factor yields 10.86%. In calculating the
average amount outstanding, it should be noted that the effect of ablended interest and principal amortization, was
not taken into consideration. In atypical amortization, the amount of principal paid in each payment period is not
constant. For example, the amount of principal paidin the first payments is lessthan the amount of principal paid
toward the end of the term of theloan. In calculating the average amount outstanding on the FmHA’ s alowed claim,
it was assumed principal payments would be constant over the 15 year term. The differencein resultant discount rate
between using a constant principal payment calculation and using a calculation that reflects a principal-interest
amortization is negligible.

! FmHA borrowers generally are high risk borrowersin that arequisite for FmHA assistanceis the inability to
obtain conventional credit. 7 U.S.C. sections 1922 (@) (4), 1941 9a) (4).
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under Chapter 12. Accordingly, the discount rate to be
applied on the notes dated April 7, 1978, Novenber 13, 1978
(soil and water) and June 12, 1980 will be the respective
contract rate. The yield on a treasury bond with a remining
maturity matched to the average anount outstanding during the
termof the allowed claimplus a 2% adjustnent to account for
risk will be applied to the Novenber 13, 1978 energency | oan
because the interest charged on the note was determ ned by
using a conmercial rate.

It should be noted that the court has little difficulty in
reconciling these conclusions with those reached in Neal

Phar macal and Monnier, supra. First, neither case dealt with

FMHA | oans. This fact is critical in that the three FMHA

| oans in question involve interest rates that do not reflect
the risks and costs reflected in comercial rates. The fact
that the debtors have borrowed under | oan prograns designed to
provide farm ng opportunities to low equity farnmers at
congressional l y-mandated | ow i nterest rates obviates the need
for calculating a discount rate using a market rate approach

Secondly, the court in Neal Pharmacal points out the

i nportance of determ ning the discount rate on a case by case

basi s. Neal Pharmacal, 789 F.2d at 1289. The circunstances

surroundi ng this case--the special prograns from which the
debtors borrowed, the low interest rates, the fact that risk
is borne by the taxpayers--lead the court to conclude that the
contract rate for the three loans is the appropriate di scount

rate.
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As a final matter, the court is cognizant of what m ght
appear to be a conflict between the provisions governing the
interest rates to be applied to FVHA | oans and the "present
val ue" provisions of section 1225(a)(5)(B). However, the
court is mndful of the rule of statutory construction that
conflicting statutes should be read as harnoni ously as

possi ble so that each is given effect. Mrton v. Mancari, 417

U.S. 535, 551, 94 S.Ct. 2474, 2483, 41 L.Ed.2d 290 (1974).
Moreover, this court's treatnment of the FMHA | oans gives
effect to both statutes. Present val ue standards are
realized. Indeed, the interest rate provisions required under
CFRDA are left intact at the so called "contract rate" to the
extent the interest rates reflect the government's cost of
noney or a subsidized rate. Calculation of the discount rate
for the FIVHA | oan bearing a commercial interest rate is

subject to the "market rate" approach.

CONCLUSI ON AND ORDER

VWHEREFORE, based on the foregoing analysis, the enmergency
| oan dated Novenber 13, 1978 will bear a market discount rate
cal cul ated in a manner consistent with Part | of this opinion.
Wth respect to the other FVHA | oans, the discount rate shal
be the contract rate of interest.

THEREFORE, the FnmHA's objection to the plan is sustained to
the extent the debtors' proposed discount rate is |less than

the rates calculated in the aforenmenti oned manner.



16

The debtors are directed to file an amended pl an which
conports with this order within 30 days.
Signed and filed this 10'" day of June 1987.

LEE M JACKW G
U. S. BANKRUPTCY JUDGE



Pl ace after Decision #23
i n Decision Book (86-3396-C
Doud)

N THE UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

UNI TED STATES OF AMERI CA,

Appel | ant, CIVIL NO. 87-577-B
V.

DENNI S EDWARD DOUD and DECI SI ON ON APPEAL
CHERYL ANN DOUD,

Appel | ees- Cross-
Appel | ant s.

The United States of Anmerica, on behalf of the Farners
Home Adm ni stration, has appealed from an Order on Objection
to Plan entered by the Honorable Lee M Jackw g, Bankruptcy
Judge for the Southern District of Iowa, and the debtors,
Dennis Edward Doud and Cheryl Ann Doud, have cross-appeal ed
fromthe same order. The order appealed fromis reported sub

nom Matter of Doud, 74 B.R 865 (Bankr. S.D. Iowa 1987).

Upon subm ssion of the appeals on the witten briefs of
the parties, oral argunents of counsel and the record, the
court concludes that the order appealed fromis not contrary
to law in any respect and that Judge Jackwi g did not abuse her
di scretion in determning the discount rates. Accordi ngly,
the order appealed fromis affirmed in all respects.

DATED t hi s day of Decenber, 1987.



18

HAROCLD D. VI ETOR,

Chi ef Judge
Sout hern District
| owa

of



Pl ace behind Dec. #23 in Decision
Book.
United States Court of Appeals

FOR THE EI GHTH CIRCUI T
No. 88-1088

United States of America,
Appel | ee,
Appeal fromthe United States
V. District Court for the
Sout hern District of |owa

Denni s Edward Doud and
Cheryl Ann Doud,
Appel | ant s.
Subm tted: October 21, 1988
Fil ed: March 15, 1989

Before LAY, Chief Judge, and McM LLI AN and WOLLMAN, Circuit
Judges.

McM LLI AN, Circuit Judge.

Dennis and Cheryl Ann Doud, husband and wi fe, appeal fromthe
district court's 1 order affirm ng the bankruptcy court 2
decision, 3 sustaining in part the Farners Home Adm nistration's
(FWMHA) objection to their Chapter 12 plan of reorganization and
hol di ng that the di scount

1The Honorable Harold D. Vietor, Chief Judge, United States
District Court for the Southern District of |owa.

2The Honorable Lee M Jackw g, Bankruptcy Judge for the Bankruptcy
Court of the Southern District of Iowa.
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3ln re Doud, 74 Bankr. 865 (Bankr. S.D. lowa 1987), aff’d,
67-577-B (S.D. lowa Dec. 4, 1987). References in text are to
bankruptcy court deci sion.
rate to be applied to an FMHA commercial rate interest | oan

woul d be the yield on a treasury bond plus a 2% adjustnent to
account for the risk factor. W affirm

The parties stipulated that the FnHA's cl ai ns arose out of
four prom ssory notes executed by the debtors and held by the
FVMHA. The Douds' Chapter 12 reorgani zation plan called for an
annual payment to the FMHA Dbased on a fifteen-year
anortization at an interest rate of 6.5% The bankruptcy
court found that three of the FVHA |oans should be viewed in
light of the agency mssion to provide credit to famly
farmers who are wunable to obtain credit from conventional
sources and characterized the FnHA | endi ng progranms supporting
these | oans as forns of social welfare. Wth the exception of
the "energency' |oan dated Nvenber 13, 1978, the bankruptcy
court found that the interest rates charged to the debtors
were at or below the governnent's cost of noney. The
Bankruptcy court held that by applying the sanme discount rate
to the three | oans bearing noncommercial interest rates as to
the emergency |oan which had a commercial interest rate, the
policies underlying the FnHA | oan progranms would be thwarted. 4
The Douds challenge the discount rate to be applied to the
November 13, 1978, FMHA | oan.

The statutory focus of the issue is 11 U S.C. 1225(a)(5)(B),

which provides that a court shall confirm a plan ,over the
objection of a secured creditor if the creditor wll retain
the lien securing its claimand wll receive value, as of the

effective date of the plan that is not |ess than the all owed

No.
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anount of the creditor's claim The bankruptcy court, which

was essentially charged wth the task of conmputing an

4The gover nment initially appealed this underlying
factual determ nation to this court, but dism ssed its appeal.
interest rate to be applied to the ambunt of the creditor’s

all owed secured «claim determ ned that this circuit's
"decisions in In re Monnier Bros., 755 F.2d 1336 (8th Cir.
1985) (Monnier), and United States v. Neal Pharmacal Co., 789
F.2d 1283 (8th Cir. 1986 ) (Neal Pharmacal), set out the

correct standard for determning the appropriate discount

rate. V\hil e Monnier and Neal Pharmacal involved Chapter 11

organi zations, the court found no reason to except Chapter 12

reorgani zations fromthe "market rate” approach. W agree.

The court relied on In re Fisher, 29 Bankr. 542, 543
(Bankr.,D. Kan. 1983), for the conponents of the discount rate,

nanely a “riskless” rate, wusually comensurate wth the
interest paid on government issue bonds and bills and a risk
conponent . Departing from the Fisher conclusions, the court
found preferable the yield on treasury bonds as the riskless
rate. The court went on to ascertain a risk factor, agreeing
with the Fisher court that certain risks were reduced. In
contrast to the risk reduction factors, the court discussed
certain aspects of Chapter 12 which heighten risk, e.g., the
unpredi ctable nature of the agricultural econony itself, and,
in the event of a plan failure and dism ssal of a case, the
addi tional collection costs creditors would not normally incur
with nonagricultural debtors (e.g., participation in mandatory
medi ati on under Ilowa |aw). The court concluded that a 2%
upward adjustnment woul d adequately conpensate a conventi onal
| ender for the overall risk associated with a Chapter 12

reorgani zati on.



The Douds take issue with the use of Mnnier and the
court's focus on the wunpredictability of the Jlowa farm
econony. They claimthat the 2% risk factor is arbitrary and
unreasonabl e and an undue interest penalty on debtors; they
urge that the formula from Fisher be used to determne the
mar ket rate. The governnent clains that the bankruptcy court
order denied FnmHA di scount rates which would ordinarily have

been assigned under the market rate approach.

On review, this court examnes the bankruptcy court's
factual findings using a "clearly erroneous" standard and
exam nes its |egal conclusions de novo. Educati on Assi stance
Corp. v. Zellner, 827 F.2d 1222, 1224 (8th Cir. 1987) (and

cases cited therein).

Since Doud was filed, several courts, both wthin and
w t hout our circuit, have adopted a prevailing market discount
rate utilizing the yield on a treasury bond with a remaining
maturity matched to the average amount outstandi ng during the
term of the allowed claim plus a 2% upward adjustnent to
account for the risk. See, In re-Wchnmanii, 77 Bankr. 718,
721 (Bankr. D. Neb. 1987) (yield on treasury bond plus a 2%
upward adjustnment to account for the risk, adopted as

prevailing market discount rate with recognition that special
circunstances may exist in sone cases for departure); accord
In re Bergbower, 81 Bankr. 15, 16 (Bankr. S.D. IIl. 1987).

The case of In re Underwood, 87 Bankr. 594 (Bankr. D.
Neb. 1988) (Underwood), notes a disparity in the approach

taken by bankruptcy courts within the E ghth Circuit, see,
e.g., In re Krunmp 89 Bankr. 821, 825 (Bankr. D.S.D. 1988),
but states that the disparity is largely superficial. "A
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cl ose exami nation of the cases will disclose that the courts
are all generally considering the factors enunmerated by
Collier [on Bankruptcy] and adopted by the Eighth Circuit."”
Under wood, 87 Bankr. at 599.

We believe that the district court correctly relied on
Monnier for its description of the nmarket rate as the test of
present val ue.

The appropriate discount rate must be deterni ned on

the basis of the rate of interest which is reasonable

in light of the risks involved. Thus, in determ ning

the discount rate, the court must consider the

prevailing market rate for a |loan of a term equal to

t he payout period, with due consideration for the

quality of the security and the risk of subsequent

defaul t.

755 F.2d at 1339 (quoting 5 Collier on Bankruptcy 8§ 1129.03,

at 1129-65 (15th ed. 1988)).

Monni er sets the broader standard relating to conmponents
of an appropriate interest rate, which should consist of a
risk-free rate, plus additional interest to conpensate a
creditor for risks posed by the plan. Monni er, 755 F.2d at

1339-40. This court in Neal Phar nacal ultimately

concluded that “the determ nation of what interest rate wll
provide the government with the present value of its claim
must be made on a case by case basis.” 789 F.2d at 1289

Thi s | anguage does not preclude the Doud market rate formula,

but rather reflected the specific subject matter of Neal

Pharmacal . Further support for the type of fornula suggested
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in Doud is Neal Pharmacal’s rejection of a floating rate of

I nterest as adm ni stratively difficult and renderi ng
determ nation of t he feasibility of t he debtor's

reorgani zation plan quite conplicated. |Id. at 1286.

The Doud court rationally analyzed its preference for
using the yield on treasury bonds as the preferable riskless
rate and the court's discussion of the risk rate properly
enphasi zed the nature of the agricultural economy as Chapter
12 is geared toward farners. If the bankruptcy court has
correctly considered all of the elenents involved in
computing a discount rate, determnation of the proper
di scount rate in a particular case is a factual inquiry. See

id. at 1286 n.8;, see also In re Briggs Transportation Co.

780 F. 2d 1339, 1350 (8th Cir. 1985). W hold that the
district court's conmputation of the proper discount rate is

not clearly erroneous. See Wegner v. Grunewal dt, 821 F.2d

1317, 1320 (8th Cir. 1987).
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