UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
BUI LDI NG MAI NTENANCE SERVI CE ' Case No. 90-322-C H

OF | OWA, : Chapter 7
Debt or

BUI LDI NG MAI NTENANCE SERVI CE,
| NC., now known as ClI C PLAN,
| NC., and DALE V. NELSON,

Plaintiffs, : Adv. No. 90-90071
VS.

FI RST | NTERSTATE BANK OF :
DES MO NES, N. A., now known as
BOATMEN S NATI ONAL BANK :
OF DES MO NES,

Def endant and
Count er cl ai mant .

ORDER- - MOT1 ONS TO AVMEND FI NDI NGS, CONCLUSI ONS,  AND JUDGVENT

Thi s proceedi ng pends upon Plaintiffs, Bui | di ng
Mai nt enance Service, Inc., n/k/a CIC Plan, Inc., and Dale V.
Nel son's (hereinafter "Nel son Group") Motion to  Amend

Fi ndi ngs, Make Additional Findings, and to Anmend Judgnment, and
Def endant and Counterclaimant's, First Interstate Bank of Des
Moi nes, N. A, n/kl/a Boatmen's National Bank of Des Mines
(hereinafter "Bank") Motion to Amend Fi ndings and Concl usi ons,
and Judgnent, as Anended.
Al'l parties have tinely objected to the opposing notions.
The Court having reconsidered the evidence and argunents

of counsel now enters its ruling and order.



PLAI NTI FES' MOTION TO ANMEND FI NDI NGS, CONCLUSI ONS, AND

J UDGVENT

This notion essentially asks this Court to void the filed
Fi ndi ngs, Conclusions, and Judgnent and reverse itself by
entering a $2,500, 000. 00 judgnent agai nst Bank.

This Court has carefully reconsidered the evidence. The
Court has found that the nore credible witnesses and evidence
support the findings and conclusions of the Court and the
Court maintains this conclusion.

Accordingly, the Plaintiffs' Mtion to Anend Findings,

Concl usi ons, and Judgnent nust be deni ed.

CAPTI ON

The Bank prays that the caption should be anended to
reflect the present nanes of the parties. Building Mintenance
Service, Inc. is now knowm as CIC Planning and First
Interstate Bank of Des Mdines, N.A is now known as Boatnen's
Nat i onal Bank of Des Mi nes.

Bui | di ng Mai ntenance Service, |Inc. has been known by
ot her nanmes on occasion but the true change of name is as
refl ected above.

Accordingly, said notion should be granted to the extent
that the caption should be amended to show that Building
Mai nt enance Service, Inc. is now known as CIC Plan, Inc. and

First Interstate Bank of Des Mines, N A is now known as



Boat men' s Nati onal Bank of Des Mdines. The bal ance of Bank's

notion to change the caption should be denied.

ATTORNEYS' FEES AND COLLECTI ON EXPENSES

The Bank prays that the judgnment be anended to award
addi ti onal damages in the form of attorneys' fees and other
col | ecti on expenses.

The Bank's prom ssory notes, guarantees, and security
agreenments provide for attorneys' fees and other collection
expenses. These obligations were secured by the Bank's
collateral, which collateral was converted by the Nelson
G oup.

The Subordi nati on Agreenent (Exh. 2) provides that upon
Bui | di ng Mai ntenance Service of lowa, Inc.'s default, the Bank
was to receive all nonies and other assets that the Nel son
Group received or were entitled to "up to the Ilimt of
$350, 000. 00, together with accrued interest, attorneys' fees
and rel ated expenses, including expenses of collection.”

Prior to June 2, 1993, the Bank had incurred attorneys'
fees and ot her expenses in the ampunt of $338,615.86. The Bank
continues to incur attorneys' fees and coll ection expenses.

The attorneys' fees and other collection expenses
incurred by the Bank to collect it clainms including its claim
against the Nelson Goup for converting the collateral and

enf orce the subordination agreenment, as well as those fees and



expenses incurred by the Bank for defending the Nel son G oup's
claims are part of the Bank's damage agai nst the Nel son G oup
and the Bank is entitled to a judgnent for these danages.
Accordingly, the findings and conclusions and judgment
should be anended to provide for danmages in the anmount of
$338,615.86 for attorneys' fees and other collection expenses
incurred by the Bank as of June 2, 1993, and post-judgnment
attorneys' fees and other collection expenses as may be
incurred and determ ned by the Court upon further notion by

t he Bank and hearing upon notice and order.

EXEMPLARY DAMAGES

The Bank prays that the findings and conclusions be
anended to include additional conduct on the part of the
Nel son Group as the basis for the award of exenplary danages.

The findings and conclusions should be anended to include
the follow ng: The Nelson G oup received and assumed at | east
$240, 000. 00 of the Bank's accounts receivable. This was done
even though the Nelson G oup knew that it was not taking a
security interest in these accounts receivable; even though
the Nelson Group consented to the court order granting the
Bank the right to collect the receivables; even though the
bank had demanded the receivables w thout success; and, even
t hough these accounts receivables were not acquired by the

Bank from the Nelson Goup but were generated by BMS-1owa



after the sale fromthe Nelson G oup and were not provided for
in the forfeiture provision of the Agreenent of Sale.

These receivables were kept by the Nelson G oup and this
conduct was directed specifically at the Bank.

IT 1S ACCORDI NGLY ORDERED that Plaintiffs' Mtion to
Amend Fi ndi ngs, Conclusions, and Judgnment is overruled and
deni ed.

FURTHER, Defendant's Mtion to Anend Findings and
Concl usi ons and Judgnment is sustai ned.

FURTHER, the the Order of June 7, 1993, is anended to
provide that the Bank is entitled to supplenmental judgnment
against the Plaintiffs, joint and several, in the amount of
$338,615.86 for attorneys' fees and other collection expenses
as of June 2, 1993.

FURTHER, the Clerk shall enter an amended and
suppl enent al judgment for the Bank in the anount of
$338,615.86 for attorneys' fees and other collection expenses
as of June 2, 1993.

FURTHER, this Court reserves jurisdiction for the purpose
of determning attorneys' fees and the collection expenses
incurred by the Bank after June 2, 1993.

Dated this day of 25t h day of February, 1994.

e —

Russel | J. Hil
U.S. Bankruptcy Court



