UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

PAMELA A. M CHELFELDER, Case No. 92-550-C
: Chapter 7
Debt or .
AMERI CAN FAM LY SERVI CE . Adv. No. 92-92099
CORPORATI ON, :
Plaintiff,
VS.

PAMELA A. M CHELFELDER,

Def endant .
THEODORE J. M CHELFELDER, : ' Case No. 92-2456-C
: Chapter 7
Debt or .
AMERI CAN FAM LY SERVI CE, : ' Adv. No. 92-92221
CORPORATI ON, :
Pl aintiff,
VS.

THEODORE J. M CHELFELDER,
Def endant .

ORDER- - JOI NT _MOTI ON TO STRI KE
W TNESS LI ST AND EXCLUDE TESTI MONY

On January 13, 1994, hearing was held on the Joint Motion
to Strike Wtness List and Exclude Testinony. This notion was
filed jointly by Panela A Mchelfelder and Theodore J.
M chel fel der. The above-captioned adversary conplaints were
consolidated for trial purposes only. Plaintiff, American
Fam |y Service Corporation, was represented by its attorney

Joseph G. Bertroche, Sr. Def endant, Panela A. M chel fel der,



appeared by her attorney, Anita L. Shodeen. Def endant ,
Theodore J. Mchel fel der, appeared by his attorney, Donald F.
Nei man. At the conclusion of the hearing, the Court took this
mat t er under advi senent.

This is a <core proceeding pursuant to 28 U S.C
157(b)(2)(J). The Court, upon review of the pleadings,
evi dence, and argunment of counsel, now enters its findings and

concl usi ons of |aw pursuant to Fed.R. Bankr.P. 7052.

El NDI NGS OF FACT

1. Pamela M chelfelder filed a voluntary petition for
relief under Chapter 7 of the Bankruptcy Code on February 24,
1992.

2. Theodore M chelfelder filed his voluntary petition
for bankruptcy relief under Chapter 7 of the Bankruptcy Code
on August 13, 1992.

3. Plaintiff, American Famly Service Corporation,
filed conplaints objecting to discharge against Pamel a
M chel fel der and Theodore M chel felder on My 20, 1992, and
Novenmber 10, 1992, respectively.

4. On August 30, 1993, the Court entered a scheduling
order consolidating for trial the above-captioned adversary
proceedi ngs. The scheduling order also provided for the
di scl osure of w tnesses on or before December 1, 1993. The

parties were ordered to exchange and file names of all



witnesses they intended to present at trial, together with a
brief sunmary of the testinmony that the w tnesses would
present.

5. On Decenber 1, 1993, Panela A. Mchelfelder filed
her witness |ist pursuant to the scheduling order. The Ii st
provided that anticipated testinmny was expected from Panel a
A. Mchelfelder, Theodore J. Mchel felder, Christopher Pose,
Pamel a Grei bel, M chael Connolly, LlIoyd Clarke, Patti Mborman,
Brian Pingel, and Ronni Beglieter and other potential unknown
Wi t nesses.

6. On Decenber 1, 1993, Theodore J. Mchelfelder filed
his witness list pursuant to the scheduling order. The |ist
included Pamela J. Mchelfelder, Theodore J. M chelfelder,
Ronni F. Beglieter, and other potential unknown wi tnesses.

7. On Decenber 17, 1993, Anerican Famly Service
Corporation filed its witness list. The list included M chae
J. Connolly, Brian Pingel, Ronni Beglieter, and LI oyd Cl arke.

8. Subsequently, Defendants brought this joint notion
requesting an order striking the witness list as submtted by

Plaintiff's counsel, and excluding such witnesses' testinony.

DI SCUSSI ON

Def endants nove for an order striking the Plaintiff's
witness list and excluding such testinony on the grounds that

the list was untimely filed in violation of the scheduling



or der. Plaintiff resists such nption arguing that the
Def endants were not prejudiced by the untinely filing of the
Wi tness |ist.

Fed. R Civ.P. 16(f), made applicable to bankruptcy
proceedi ngs be Fed. R Bankr. P. 7016, provides as foll ows:

Sanctions. If a party or party's attorney fails to
obey a scheduling or pretrial order, or if no
appearance is made on behalf of a party at a
scheduling or pretrial conference, or if a party or
party's attorney is substantially wunprepared to
participate in the conference, or if a party or
party's attorney fails to participate in good faith,
t he judge, upon notion or the judge's own initiative
may mnmake such orders with regard thereto as are
just, and anmong others any of the orders provided in
Rule 37(b)(2)(B), (©, (D). In lieu of or 1in
addition to any other sanction, the judge shall
require the party or the attorney representing the
party, or both, to pay the reasonable expenses
incurred because of any nonconpliance wth this
rule, including attorney fees, unless the judge
finds that the nonconpliance was substantially
justified or that other circunstances nake an award
of expenses unj ust.

In turn, Fed.R Civ.P. 37(b)(2) allows for certain
orders including:

(B) An order refusing to allow the disobedient party
to support or oppose designated clains or defenses,
or prohi biting t hat party from I nt roduci ng
designated matters in evidence;

(C© An order striking out pleadings or parts
t hereof, or staying further proceedings until the
order is obeyed, or dismssing the action or
proceeding or any part thereof, or rendering a
j udgnment by default against the disobedient party;
(D) In lieu of any of the foregoing orders or in
addition thereto, an order treating as a contenpt of
court the failure to obey any orders except an order
to submt to physical or nental exam nation.



The Eighth Circuit has held that the district court nay
order pretrial wtness disclosure and may, in its discretion,
exclude exhibits or refuse to permt testinmony of a wtness
not listed prior to trial, in contravention of a pretrial

or der. See Adnmiral Theatre Corp. v. Douglas Theatre, 585 F.2d

877 (8th Cir. 1978). Furthermore, the Eighth Circuit has found
the following four factor test relevant when ruling on a

party's request to call a wtness not included on a pretrial

wi tness |ist:

(1) the prejudice or surprise in fact of the party
agai nst whom the excluded w tnesses would have
testified; (2) the ability of that party to cure the
prej udi ce;

(3) the extent to which waiver of the rule against
calling unlisted witnesses would disrupt the orderly
and efficient trial of the case or of other cases in
the court; and

(4) bad faith or wllfulness in failing to conply
with the court's order.

Morfeld v. Kehm 803 F.2d 1452, 1455 (8th Cir. 1986) (hol ding
t hat defendant could be called by the plaintiff even though
the defendant was not |isted as one of the plaintiff's
Wi t nesses because the defendant's nane was listed on his own
counsel's list of wtnesses). In this case, the Plaintiff
filed an untinely witness list in violation of the scheduling
order. The Court finds that the four factor test is relevant
in these circunstances.

The Plaintiff's witness list included only those nanes

already indicated on the Defendants' wtness |lists. The



Def endants had know edge that these wi tnesses would be called
to testify and would be subject to cross-exam nation.
Therefore, the Court finds that the Defendants have suffered
no surprise nor prejudice by the late filing of Plaintiff's
witness |ist. Additionally, & these witnesses were tinely
listed by the Defendants, the Court cannot find that the late
filing of the Plaintiff wll result in disruption of the
trial. Moreover, there has been no evidence presented that
woul d indicate that the disobeyance of the scheduling order
was a result of bad faith rather than neglect on the part of
counsel . Accordi ngly, the Court finds that, in these
circunstances, the Plaintiff's witness Ilist should not be
stricken nor testinony excluded.

Al t hough the Court believes that striking the wtness
list and excluding testinmny would not be proper renedies in
this case, the Court is quite troubled by the failure of
counsel to conmply with the scheduling order. The order clearly
stated that w tnesses were to be disclosed by Decenber 1,
1993. Counsel for the Plaintiff did not file this list unti
Decenber 17, 1993. Counsel for the Plaintiff has offered no
reasonabl e excuse for the untinely filing of the witness |ist.
Al though in this particular case no prejudice resulted to the
opposing parties, the Court will not tolerate the failure by
counsel to comply with court orders. Therefore, the Court

bel i eves that an adnmoni shment of counsel, Joseph G Bertroche,



Sr., is necessary.

ORDER
| T IS THEREFORE ORDERED that the Joint Mtion to Strike

W tness List and Exclude Testinony is denied.

I T I'S FURTHER ORDERED that Joseph G Bertroche, Sr. is
adnoni shed for failure to conply with a scheduling order
entered by this Court.

Dated this 11t h day of February, 1994.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE



