UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

Case No. 86-832-WH
Raynmond N. Kenkel , :
Evel yn Kenkel . Chapter 7

Debt or s.

ORDER- - MOTI ON TO REOPEN CASE AND MOTI ON FOR RECUSAL

A telephonic hearing was held on January 5, 1994. The
Court heard counsels' argunents on Debtors' Mtion to Reopen
Case and Objection thereto, as well as the Creditor, |INNK Land

and Cattle Conpany, Inc.'s (INNK), Mdtion for Recusal
Debtors, Raynmond N. and Evelyn Kenkel were represented by
their attorney, C.R Hannan. |INNK was represented by attorney,
Thomas C. McGowan; John Waters appeared on behalf of the U S
Trustee. At the conclusion of the hearing, the Court took this
mat t er under advi senent.

This is a core proceeding pursuant to 28 U.S.C. 8§ 157(b)
(2) (A). The Court, upon a review of the pleadings, evidence,

and argunents of counsel, now enters its findings and

concl usi ons pursuant to Fed. R Bankr.P. 7052.

El NDI NGS OF FACT

1. Debtors filed the petition for bankruptcy relief
under Chapter 7 on March 26, 1986.



2. A Chapter 7 trustee was appointed on March 26, 1986
and the final appointnment of David A. Erickson as the Chapter
7 trustee was entered on April 29, 1986.

3. | NNK was scheduled as an unsecured creditor having
obt ai ned a judgnent against the Debtors for $954,857.86 in the
United States District Court for the District of Colorado on
Novenber 27, 1985.

4. On May 22, 1986, INNK filed an Objection to the
Debtors' claim of homestead exenption and on June 25, 1986
filed a Conplaint to Determ ne Dischargeability of Debt.

5. On  July, 27, 1987, INNK filed a Mtion for
Subst anti ve Consol i dati on.

6. On July 11, 1988, this Court entered an order
overruling the Modtion for Substantive Consolidation on the
basis of the record established as of the date of the hearing
on March 9, 1988.

7. On November 15, 1988, | NNK began an lowa state court

action in the lowa District Court, Pottawattam County,
agai nst Thomas R. Kenkel, Raylyn Ag., Inc., Manawa | nplenent &
Servi ce, Inc., Gail Kenkel , Matt hew Kenkel, Jeffrey L.

Garrett, Linda Garrett, Mary Pfantz and Ryan D. Pfantz. The
action sought to set aside fraudul ent transfers allegedly made
by Debtors to Defendants, all of whom are either closely held
corporations or famly nenbers of the Debtors. The Debtors,

t hensel ves, are not Defendants in the action.



8. On COctober 30, 1989, this Court entered an order
finding the INNK debt nondischargeable and denying Debtors'
homest ead exenption. The Court found that the Debtor had
fraudul ently appropriated INNK funds fromthe sale of the Hart
ranch, which was used in part to pay off the balance of the
nort gage due on the Debtors' personal residence. Further, the
Court found that such action was willful and malicious.

9. On November 17, 1989, the Debtors' bankruptcy case
was cl osed.

10. Subsequently, the trial court in the state court
proceedi ng granted summary judgnment in favor of Defendants on
the grounds that the action was barred by 11 U.S.C. § 546 and
| owa Code § 614.1(4).

11. On Decenber 23, 1992, the lowa Suprene Court
reversed the Ilower court's decision, holding that summary
judgnment was inproper where a genuine issue of material fact
exi sted as to the know edge of | NNK

12. The case was remanded back to the trial court and is
presently scheduled to come on for trial on January 11, 1994,

13. On October 12, 1993, the Defendants in the state
court litigation by and through their counsel, C. R Hannan,
deposed the undersigned. On that date, | gave testinmony
concerning |legal conclusions regarding the Debtors' chapter 7
bankr upt cy case. Speci fically, ny deposition i ncl uded

reference to an Order denying a Mdtion for Substantive



Consol i dati on of Debtors' estates, the Order entered Cctober
30, 1989 regarding dischargeability of INNK s debt, and the
| owa Suprenme Court deci sion.

14. Three brief conversations were also held between the
counsel for Debtors, C. R Hannan, and nyself. The first,
occurring in early August, 1993, consisted of M. Hannan
notifying me of the possibility of a request for a deposition
and of the lowa Suprenme Court reversal . The second
conversation occurred on Septenmber 23rd or 24th, 1993, and
consi sted of a discussion concerning scheduling an appoi nt nent
for my deposition. The final conversation occurred the norning
of the deposition wherein M. Hannan informed me that the
deposition would involve the lowa Suprenme Court decision and
the Order for the Mdtion for Substantive Consolidation. M.
Hannan also provided ne copies of the Order on Substantive
Consolidation, the lowa Supreme Court decision, and other
documents filed in the Iowa Supreme Court.

15. On Decenber 13, 1993, the Debtors filed a Mdtion to
Reopen this case. The Creditor, INNK, objects and has filed a

Mbti on for Recusal.

DI SCUSSI ON

Mbti on For Recusal

| NNK noves for my recusal in this case on the grounds

that the deposition given in connection with the pending state



court litigation has nade the me a material witness in this
proceeding and that certain comrunications wth counsel for
the Debtors are ex parte and raise the appearance of
i npropriety.
Fed. R. Bankr. P. 5004(a) provides as foll ows:
Di squal ification of Judge. A bankruptcy judge shall
be governed by 28 U S, C. 8§ 455, and disqualified
from presiding over the proceeding or contested
matter in which the disqualifying circunstances
arises or, if appropriate, shall be disqualified
from presiding over the case.
28 U.S.C. 8§ 455 provides in relevant part:

(a) Any justice, judge, or magistrate of the United

States shall disqualify hinmself in any proceeding in
which his inpartiality m ght reasonably be questioned.
(b) He shall also disqualify hinmself in the follow ng

Ci rcunst ances:
(1) Wiere he has a personal bias or prejudice
concerning a party, or per sonal knowl edge  of
di sput ed evidenti ary facts concerni ng t he
proceedi ng;

(5) He or his spouse, or a person wthin
the third degree of relationship to either
of them or the spouse of such a person:

(iv) Is to the judge's know edge
likely to be a material wtness
in the proceeding.

Judges are statutorily required to disqualify thensel ves
in certain cases of apparent or actual bias or prejudice. U._S.

v. Walker, 920 F.2d 513, 516 (8th Cir. 1990). However, the



judge's inpartiality is presuned and the nopvant bears the
substantial burden of proving otherwise. Id. at 517. The judge
must probe any motion to disqualify for legal sufficiency and

to avoid unnecessary disqualification. Davis v. Conm ssioner,

734 F.2d 1302, 1303 (8th Cir. 1984). It is not necessary that
there be actual bias or prejudice. A judge should "take into
consideration all circumstances both public and private to
determine if a reasonable uninvolved observer would question

the judge's inpartiality". Glbert v. City of Little Rock.,

722 F.2d 1390, 1399 (8th Cir.1983).

First, the Court shall consider the effect of the
deposition given in connection with the pending state court
litigation. My deposition t esti nony concer ned | ega
conclusions given in connection with orders entered by this
Court in the bankruptcy case and the Ilowa Supreme Court
opi nion reversing the |ower court decision granting summary
judgnment. No testinony was offered regarding disputed factua
i ssues, nor do | possess any such personal know edge thereof,
outside the record established in the bankruptcy cases and
adversary proceedi ng.

Looking at the totality of the circunstances in this case
for evidence that my inpartiality in regards to the Debtors
m ght be reasonably questioned, | nust note that | have in
different matters found both for |INNK and the Debtors,

respectively, as the law required. In fact, the order entered



by this Court on October 30, 1989 found the Debtors guilty of
fraudul ent conduct and held INNK' s debt to be nondi schargeabl e
under bankruptcy law. Therefore, the Court finds that under
t hese circunmstances, my conduct would not cause a reasonable
observer to doubt ny inpartiality. Further, the Court finds
that the prior deposition testinmony in the state court
l[itigation in which Debtors are not parties does not serve to
make me a material witness in this bankruptcy proceeding.
Second, this Court mnust consider the allegations by |NNK
that ex parte contacts between the undersi gned and counsel for
the Debtors leads to the appearance of inpropriety. Ex parte
contacts in and of thenselves are not grounds for recusal
under either 28 U. S.C. sections 144, 455(a) and (b)(1), the
due process clause of the Fifth Amendnent or the Code of

Judicial Conduct. In re Parr Madows Racing Ass'n, Inc., 5

B.R 564, 566 (Bankr. E.D.N. Y. 1980) (citations omtted). For
exanpl e, ex parte comrunications are not grounds for
di squalification when there is a practical necessity for those

contacts. Gynn v. Donnelly, 485 F.2d 592 (1st Cir.1973).

Additionally, ex parte contacts are not grounds for recusal
when they do not involve discussions of either disputed issues

or trial strategy. Bradley v. MIlliken, 426 F.Supp. 929, 941

(E.D.M ch.1977). However, some ex parte contacts are such that
they are especially |likely to <create an appearance of

inmpartiality. See U S. v. Kelly, 888 F.2d 732 (11th Cir.




1989).

In this case, the comunications between M. Hannan and
mysel f were admnistrative in nature. The conversations were
limted to discussion regarding the request for and scheduling
of my deposition for the pending state court litigation to
whi ch the Debtors are not a party. No comruni cati ons were made
concerning trial strategy or evidentiary issues. The only
documents exchanged were a copy of this Court's own order
regardi ng substantive consolidation, the lowa Suprenme Court
deci si on dated Decenber 23, 1992, and docunents filed with the
lowa Suprene Court. Therefore, the Court finds that the
conmuni cati ons between M. Hannan and nyself are not such that
my recusal is required. Further, the Court finds that such
conmuni cations would not create a question of inpartiality in
the mnd of a reasonable person wth know edge of the
circunst ances of the contacts.

Accordingly, the Court holds that disqualification is

unnecessary and INNK's Motion for Recusal should be deni ed.

Mbtion to Reopen

Debtors nove to reopen this case. 11 U S.C. § 350(b)
provides that "[a] case nmay be reopened in the court in which
such case was closed to adm nister assets, to accord relief to
the debtor, or for other cause”". Mtions to reopen my be

deni ed when the recovery of unadm nistered assets appears too



renote to justify the reopening of a case. In re Herzig, 96

B.R 264, 267 (9th Cir.BAP 1989).

11 U S.C. 8 548 provides that the trustee mmy avoid
certain fraudulent transfers. Further, 11 U S.C. § 546(a)
limts actions brought by the trustee to two years foll ow ng
appoi nt nent of the trustee. Property which has been
fraudulently transferred is not property of the estate under
11 U S.C. 8 541(a)(1l) wuntil a judicial determ nation is nade
that the fraudulent transfer has occurred and the trustee has

recovered the property. In re Colonial Realty Co., 980 F.2d

125, 131 (2d Cir.1992).

In this case, the Chapter 7 trustee never brought an
action to recover fraudulently transferred property under 8§
548. The two year statute of limtations period provided by 8§
546(a) clearly expired in 1988. The subject property was never
recovered, is not property of the estate, and cannot now be
recovered by the estate. Accordingly, the Court finds that the
possibility of recovering unadm ni stered assets on behal f of
the estate is nonexistent. No relief can be given to the
Debt ors under bankruptcy |aw and no cause has been shown which

woul d allow this Court to reopen the case.

Furthernmore, this Court will not intervene in the pending
state court litigation. Such action concerns factual issues of
intent and the state court statute of limtations under |owa

| aw. Accordingly, the Court finds that the Debtors' Motion To



Reopen shoul d be deni ed.

ORDER
| T IS THEREFORE ORDERED that INNK' s Mtion for Recusal is
deni ed.
I T IS FURTHER ORDERED t hat the Debtors' Mtion To Reopen
i s denied.

Dated this 10t h day of January, 1994.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE
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