UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
RONALD W W TT, Case No. 92-2228-C H

Chapter 7
Debt or .

ORDER- - MOTI ON TO SELL ESTATE PROPERTY

A hearing was held on the Trustee's Mdtion to Sell Estate
Property and Objections Thereto on March 30, 1993. Debtor,
Ronald Wtt, appeared by his attorney Brian L. Gruhn. Anita L.
Shodeen appeared as Trustee. Objector, the Mahaska County
Board of Supervisors appeared by its attorney Carlton G
Sal nrons and DaVerne Wtt appeared by his attorney John J.
Sci eszinski. At the conclusion of the hearing, the Court took
the matter wunder advisenent upon a briefing schedule. Post-
trial briefs have been filed and the Court now considers the
matter fully subnmitted.

This is a core proceeding pursuant to 28 U S.C. § 157
(b)(2)(N). The Court, upon review of the pleadings, evidence,
and argunents of counsel, now enters its findings and

concl usi ons pursuant to Fed. R Bankr.P. 7052.

El NDI NGS OF FACT

1. Debtor filed a voluntary petition for relief under



Chapter 7 on July 21, 1992. The original schedules did not
include reference to any contingent or unliquidated claim nor
did the statement of financial affairs indicate that the
Debtor was involved in pending litigation.

2. Subsequently, the Trustee learned that the Debtor
was involved as a plaintiff in a lawsuit pending in the |owa
District Court in Mahaska County. (Case No. CL 72-001-0991)

3. On Septenmber 25, 1991, Ronald Wtt filed a petition
in equity against the Mahaska County Board of Supervisors, the
supervisors individually, and Mahaska County (hereinafter
"Mahaska County Defendants") alleging wongful term nation of
enpl oynent. In that action, Debtor seeks nobney damages and
reinstatement to his former position as deputy sheriff.

4. The Trustee investigated the circunstances of the
litigation and nade a determnation to sell the cause of
action. The Mhaska County Defendants offered the Trustee
$5,000 to purchase the lawsuit from the bankruptcy estate.
Thereafter, DaVerne Wtt, Debtor's father, nmade a counter-
offer for the purchase of the lawsuit. The Trustee now noves
for permission to sell the estate property pursuant to 11
U S. C. 8§ 363.

6. The Mahaska County Defendants objects to the
Trustee's notion, requesting further offers be allowed by
sealed bid on the condition that all 1legal and equitable

claims be conveyed.



7. Debtor also objects to the Trustee's notion arguing
that the value of the suit is greatly in excess of the offers
and asking that the Trustee be required to pursue the
litigation. Alternatively, Debtor requests that the claim for
rei nstatenment be severed fromthe claim for noney damages for

pur poses of sale and he be allowed to pursue the claim for

rei nst at ement .

DI SCUSSI ON

11 U.S.C. 8§ 541(a) provides in relevant part:

(a) The comrencenment of a case under

section 301, 302, or 303 of this title

creates an estate. Such estate is conprised

of all the following property, wherever

| ocated and by whonever hel d:
(1) Except as provided in subsections (b) and
(c)(2) of this section, all legal or equitable
interests of the debtor in property as of the
commencenent of the case.

The United States Supreme Court has held that § 541(a) is to
be read broadly in determ ning what constitutes property of
the estate. U.S. v. Wiiting Pools, Inc., 462 U S. 198, 204,

103 S. Ct. 2309, 2013, 76 L.Ed.2d 515, 519 (1983). Property of

the estate includes causes of action which have accrued to the
Debtor at the commencenent of the bankruptcy proceeding. In re

Ozark Restaurant Equip. Co., lnc., 816 F.2d 1222, 1225 (8th

Cir. 1987). Such unresolved actions pass to the Trustee who
then has the responsibility to assert them when necessary on

behal f of the estate. 1d. Section 541(a)(1l) clearly states



that property of the estate reaches all equitable interests of
the debtor. No exception is nmade for claim such as Debtor's
action for reinstatenment. Therefore, the Court finds that the
entire cause of action is, clearly, property of the estate.

The Debtor requests that this Court allow him to pursue
the action or, alternatively, that the <claim for job
rei nstatenment be severed fromthe claim for noney damages for
purposes of sale and he be allowed to proceed wth that
portion. A Debtor only regains standing to pursue the cause of
action if the Trustee abandons the property. Pursuant to 11
US C 8 554(b), a court may order the Trustee to abandon
property of the estate that is "burdensome to the estate or
that is of inconsequential value and benefit to the estate".
Ready buyers for the asset have been identified. The property
only retains this value if +the entire cause of action,
including the claim for reinstatement, is sold. The last bid
is not merely a nomnal sum in view of the circunstances of
this particular case, and would benefit the bankruptcy estate.
Therefore, the Court finds that the entire asset is not
burdensome or of inconsequential value or benefit to the
est at e.

Debtor also argues for severance of the clains based on
equi tabl e principles which he contends support his right to
resume his chosen career. In this case, the possibility of

actual reinstatenent of the Debtor in his job is speculative



at best. Under lowa law, it is the duty of the county sheriff
to determne who will fill the positions of deputy and jailer
| owa Code 88 331.652(7) and 331.903(1). The current sheriff,
Charles Van Toorn, has indicated that he will not rehire the
Debtor due to his past conduct and questionable veracity.
Therefore, it is unlikely that a court woul d  order
rei nstatement. Accordi ngly, the Court wi || not order
abandonnent of this cause of action, nor any portion thereof.
The Trustee has determ ned that the estate will receive
the greatest benefit fromthe sale of the litigation pursuant
to 8 363(b). The Debtor asks that the Trustee's notion for
sal e be denied and the Trustee required to pursue the action.
The Eighth Circuit has found that a Trustee's decision to
settle a lawsuit is subject to the four follow ng conditions:
a) The probability of success in the litigation; b) the
difficulties, if any, to be encountered in the mtter of
collection; c¢) the conplexity of the litigation involved and
t he expense, inconvenience and del ay necessarily attending it;
d) the paramount interest of the creditors and a proper

def erence to their reasonable views in the pren ses.

In re: Flight Transp. Corp. Sec. Litig., 730 F.2d 1128, 1135

(8th Cir.1984) (citations omtted). This test is applicable to
the simlar circunstances where a Trustee decides to sell a
cause of action. In this case, the Muhaska Defendants have

stated a viable defense to Debtor's clains of wongful

term nation. The litigation costs and delay involved in the
pending Ilitigation would greatly burden the estate and
outweigh the possibility of success. Addi tionally, t he



proceeds fromthe sale will significantly benefit the estate.
Accordingly, the Court finds that the Trustee's decision to
sell this asset is in the best interests of the estate and is
proper under these circunstances.

The Trustee has determned that a sale by sealed bid
process will provide maxi mum benefit to the estate. The Court
finds no reason why this judgnent call should be disregarded.
The Trustee is, therefore, authorized to proceed with a sale

by seal ed bid after proper notice to all creditors.

ORDER
| T IS THEREFORE ORDERED that the Trustee's Mtion to Sell
Estate Property is granted.
| T IS FURTHER ORDERED t hat the Trustee shall proceed with
a sale by sealed bid process after proper notice to all
creditors.

Dated this 29t h day of Septenber, 1993.

RUSSELL J. HILL
U. S. Bankruptcy Judge



