UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

. Case No. 90-99-WH
W LLI AM DANI EL PEDERSEN and . Chapter 7

GAYLE LARAE PEDERSEN,

Debt or s.

C. R. HANNAN, Trustee, 5 Adv. No. 91-91194
Pl aintiff,

V.

PUBLI C EMPLOYEES BENEFI T
SERVI CES CORPORATI ON, PLAN
ADM NI STRATOR FOR THE
DEFERRED COMPENSATI ON PLAN
FOR THE CI TY OF COUNCI L
BLUFFS, | OM\A,

Def endant .

ORDER- - MOT1 ONS FOR SUMMARY JUDGVENT

Defendant's and Plaintiff's notions for sunmary judgment
were taken under advisenment June 11, 1992 and exhibits were
received. This <court has jurisdiction of this adversary
proceedi ng pursuant to 28 U S.C. § 1334; and this is a core
proceedi ng pursuant to 28 U . S.C. 8 157(b)(2)(E). Upon review
of the pleadings, argunents and exhibits, findings of fact and

concl usions of |law are now entered pursuant to Fed. R Bankr.P.
7052.



El NDI NGS OF FACT

1. Debtors filed their Chapter 7 bankruptcy on January
17, 1990. The Plaintiff is the duly-appointed, qualified, and
acting Trustee herein.

2. VWhile Debtors claimed no present interest in, nor
any ability to withdraw any nonies therefrom they clained as
exenpt property a Deferred Conpensation Program Account. By
stipulated order dated July 2, 1990 the Trustee's objection to
that cl aimof exenption was sustai ned.

3. On Septenmber 23, 1991 the Trustee filed this
Compl aint for Turnover of Property. In his Conplaint the

Trustee alleges in pertinent part as foll ows:

6. The Trustee has nmade demand on the Debtors for
the turn over of the property and the Debtors have
failed and refused to conply, stating that the
Def endant , Publ i c Empl oyees Benefit Servi ces
Corporation, Plan Admnistrator for the Deferred
Compensation Plan for the City of Council Bluffs,
lowa, will not allow conpliance.

7. Al t hough requested to do so, Defendant, Public
Empl oyees Benefit Servi ces cor porati on, Pl an
Adm ni strator for the Deferred Conpensation Plan for
the City of Council Bluffs, lowa, has failed to turn
over the funds.

8. The Trustee is entitled to these funds pursuant
to the Court's Order of July 2, 1990.

VWHEREFORE, Plaintiff prays that the Court enter an
order requiring the Defendant, Public Enployees
Benefit Services Corporation, Plan Adm nistrator for
the Deferred conpensation Plan for the City of
Council Bluffs, lowa, to turn over the retirenment
pl an belonging to Debtors, and for such other and
further relief as the Court deenms just and equitable
in the prem ses.



4.

Def endant , Publ i c Empl oyees Benefit Servi ces

Corporation (PEBSCO) filed its Answer to the Conplaint on

Novenber

Conpl ai nt,

5.

1, 1991. In response to paragraphs 6-8 of the
PEBSCO st ated as foll ows:
6. Def endant deni es having sufficient know edge or

information to form a belief as to the allegations
contained in paragraph 6 of the Conplaint and,
t herefore, denies the sane.

7. The al |l egations of paragraph 7 are deni ed.
8. The al |l egations of paragraph 8 are deni ed.
VWHEREFORE, defendant demands that the Court enter
j udgment di sm ssi ng t he Conpl ai nt, t hat t he
Def endant be awarded costs incurred herein and that

the defendant be awarded such other and further
relief as the Court may deem j ust.

The Stipulated Scheduling Order filed Decenmber 18,

1991 listed under "FACT I N DI SPUTE" as foll ows:

6.

j udgment

That demand was made upon the Debtors for the turn
over of this property and the Debtors have failed
and refused to conply for the reason that the
Def endant herein wll not allow conpliance. That
Def endant has failed to turn over the funds
contained in the Deferred Conpensation Plan for the
City of Council Bluffs, |owa.

On May 1, 1992 PEBSCO filed its notion for sumary

pursuant to Federal Rule of Civil Procedure 56(b).

The notion was nade on the ground that there is no genuine

i ssue of

material fact and that the defendant is entitled to

judgnment as a matter of |aw.



j udgnent

8.

In its brief in support of nmotion for summary

PEBSCO makes three argunents

a. that summary judgment is proper as there is no
genuine issue of material fact and defendant is
entitled to summary judgnent as a matter of | aw

b. that all property relating to the Deferred
Compensation Plan is the sole property of Council
Bluffs and the Trustee has no rights in and to any
property as there is no property relating to the
Plan that is property of the estate; and,

cC. that PEBSCO is not in possession or control of
any property for which a turnover order is sought
and, therefore, this Court has no jurisdiction to
order the turnover of any such assets by PEBSCO.

On May 4, 1992 the Plaintiff-Trustee filed a notion

for summary judgnent. Paragraph 2 of the notion states as

foll ows:

9.

2. The Defendant has filed an Answer in this matter
which denies all of the allegations of t he
Plaintiff's Conplaint except for the allegation that
the Plaintiff is the duly appointed Trustee. There
is no dispute of fact as to the Defendant being in
possession., custody, or control. during the Debtor's
case, of property that the Trustee nmay use, sell, or
| ease under section 363 of this title, or that the
debt or may exenpt under section 522 of this title.
[ enphasi s added. ]

On May 18, 1992 Plaintiff-Trustee filed a Resistance

to Motion for Summary Judgnent.

10.

On May 22, 1992 the parties filed and this Court

approved a Stipulated Final Pre-Trial Order. Under the heading

"B. STATEMENT OF DI SPUTED FACTS," this Order states "Whether



the Defendant is in possession or control of any of the finds
sought to be recovered by the Trustee."

In the Order the parties stipulate to the adm ssion of
the follow ng exhibits:

a. The Pl an Docunent for the Deferred Conpensation
Pl an adopted by the City of Council Bl uffs.

b. The Admnistrative Service Agreenent dat ed
Novenmber 8, 1982, between City of Council Bluffs and
Nat i onwi de Life | nsurance  Conpany and Publ i c

Enpl oyees Benefit Services Corporation.

C. Cont r act between Nationwide Life [Insurance
Conpany and the City of Council Bluffs, lowa, dated
Novenber 8, 1982.

These exhi bits have been filed with the Court.

11. On May 26, 1992, PEBSCO filed its Resistance to
Motion for Summary Judgnent.

12. The City of Council Bluffs, Iowa, has previously
adopted a deferred conpensation plan under Internal Revenue
Code § 457.

13. The Defendant, Public Enployees Benefit Services
Cor poration (hereinafter PEBSCO), acts as adm nistrator of the
Council Bluffs' Deferred Conpensation Plan pursuant to a
witten Adm nistrative Service Agreenent dated Novenber 8,
1982, between the City of Council Bluffs, Nationwi de Life
| nsurance Conpany (hereinafter NLIC) and PEBSCO

14. Enpl oyees of the City of Council Bluffs may elect to

participate in the Deferred Conpensation Plan (hereinafter the

Pl an). Under the Plan, anounts w thheld from conpensation of



enpl oyees of the City of Council Bluffs are forwarded by the
City of Council Bluffs through a depository to NLIC pursuant
to a contract between NLIC and the City of Council Bl uffs.

15. Pursuant to participation elections filed by the
Debtor, the Debtor has previously elected that certain anmounts
be withheld from his conpensati on.

16. The deferrals from the Debtor, along wth other
deferrals from other participants of the City of Council
Bluffs are invested in contracts with NLIC, which are owned by
the City of Council Bluffs.

17. The Debtor currently is, and at the time of all
deferrals was, an enployee of the City of Council Bluffs,
| owa.

18. Article 1V of the Plan provides that i f a
Participant termnates enployment wth the Enployer and
accepts enploynent w th another enployer, which maintains an
eligible plan, then the Participant may be able to transfer
hi s account balance fromthe Plan to a plan maintained by the
new enpl oyer.

19. Article VI of the Plan provides that the Plan
Adm ni strator, here PEBSCO shall nmaintain an account wth
respect to each Participant, with witten status reports to be
furnished annually to the Participant. Al reports to the
Partici pant shall be based on fair market val ue.

20. Article VIl Section 7.04 of the Plan provides as



foll ows:

21.

All  assets of the Plan, including all deferred
anmounts, property and rights purchased with deferred
anount s, and all income attributable to such
deferred amounts, property or rights, shall remain
(until made available to the PARTICIPANT or
Beneficiary) solely the property and rights of the
EMPLOYER (wi thout being restricted to the provision
of benefits wunder the Plan), subject only to the
claims of creditors of the EMPLOYER Contracts and
ot her evidences of the investnents of all assets
under this Plan shall be registered in the name of
the EMPLOYER which shall be the owner and
beneficiary thereof. The rights of the PARTICIPANT
created by this Plan shall be those of a general
creditor of the EMPLOYER, and in an anmpunt equal to
the fair market value of the deferred account
mai ntained with respect to the PARTICIPANT. The
PARTI Cl PANT acknow edges that his rights are no
greater than those of a general <creditor of the
EMPLOYER and that in any suit for an accounting, to
i npose a constructive trust, or to recover any sum
under this Plan, the PARTICIPANT'S rights are
limted to those of a general creditor of the
EMPLOYER. The EMPLOYER acknow edges t hat t he
Adm ni strator is the agent of the EMPLOYER

Article VI Secti on 8.01 Commencenent of

Di stributions provides:

22.

The PARTICIPANT my elect the time at which
distributions wunder the Plan are to comence by
designating the nonth and year during which the
first di stribution i's made. The earli est
di stribution comencenent date that may be el ected
by the PARTIClI PANT shall be the earlier of:

(a) The date on which the PARTICI PANT separates from
service; or

(b) The date on which the PARTICIPANT attains age

70% or term nates deferrals under this Plan,
whi chever is |later.

Article VIII Section 8.04. Unforeseeable Enmergency



provi des:

Not wi t hst andi ng any other provisions herein, in the
event of an Unforeseeable Emergency, a PARTIClIPANT
may request t hat benefits be pai d to hi m
i medi ately; provided, however, that paynent of any
such benefits after the Elected or Mandat ory
Comrencenment dat e shal | be subj ect to any
limtations specified by an investnent carrier. Such
request shall be filed in accordance with procedures
est abl i shed pur suant to this Pl an. | f t he
application for paynent is approved by the BWLOYER
or its designee, paynents shall be effected within
45 days of such approval. Benefits to be paid shal
be limted strictly to the anopunt necessary to neet
t he Unforeseeable Enmergency constituting financial
hardship to the extent such Unforeseeable Emergency
is not relieved:

(a) through rei mbur sement or conpensation by
i nsurance or otherw se;

(b) by liquidation of the PARTICIPANT' S assets, t
the extent the |iquidation of such assets woul
not itself cause financial hardship; or

0
d
(c) by cessation of deferrals under the Plan.

Foreseeabl e personal expenditures normally budget-
abl e, such as down paynent on a home, the purchase
of an autonobile, college or other educational
expense, etc., will not constitute an Unforeseeable
Emergency. The decision of the EMPLOYER or its
desi gnee concerning the paynment of benefits under
this Section shall be final

Unf or eseeabl e Emergency is defined in Article | as a severe

fi nanci al

hardship to the participant resulting from a sudden

and unexpected illness or accident of the participant or a

dependant,

| oss of property due to casualty, or other simlar

or extraordinary and unforeseeable circunstances arising as a

result of events beyond the control of the participant.



23. Article I X Section 9.04 provides that the "EMPLOYER

and the Adm nistrator do not represent or guarantee that any

particul ar Feder al or State incone, payrol I, per sonal
property, or other tax consequence w ll occur because of the
PARTI CI PANT'S participation in this Plan." Section 9.08

provides that "[t]he rights of the PARTICI PANT under this plan
shall not be subject to the rights of <creditors of the
PARTI CI PANT or any Beneficiary, and shall be exenpt from
execution, attachment, prior assignnent, or any other judicial
relief or order for the benefit of creditors or other third
persons."” Section 9.09 provides that the plan participant
shall have no right "to comrute, sell, assign, pledge,
encumber, transfer, or otherw se convey the right to receive
any paynents hereunder which paynments and right thereto are

expressly declared to be nonassi gnabl e and nontransferable.”

DI SCUSSI ON

Trustee has filed a conplaint praying that, pursuant to
11 U.S.C. 8 542, the court enter an order requiring PEBSCO to
turn over the retirenent plan belonging to Debtors. PEBSCO has
nmoved for summary judgnent against the Trustee as a matter of
| aw. Trustee agrees there are no material disputed facts; but
nmoves for summary judgnent agai nst PEBSCO arguing that Trustee
is entitled to the Plan funds as a matter of law. \While the

parties agree there are no material disputed facts, the Court



concludes there is a genuine dispute about whether PEBSCO is
in possession, custody, or control of the property at issue
such that summary judgnent may not be granted. The Court will,
however, address the issues that can be disposed of as a
matter of law and restate the issue that wll be set for

trial.

SUMVARY JUDGVENT

Rule 56 of the Federal Rules of Civil Procedure provides
that sunmmary judgnment "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
that the nmoving party is entitled to a judgnment as a matter of
law." Fed.R Civ.P. 56(c). To preclude the entry of summary
judgnment, the nonnovant nust mnake a sufficient showi ng on
every essential element of its case for which it has the

burden of proof at trial. Celotex Corp. v. Catrett, 477 U.S.

317, 322-23, 106 S.Ct. 2548, 2552 (1986); Continental Gain

Co. v. Frank Seitzinger Storage, Inc., 837 F.2d 836, 838 (8th

Cir. 1988). Rul e 56(e) requires the nonnoving party to go
beyond the pleadings and by affidavits, or by the
"depositions, answers to interrrogatories, and adn ssions on
file," designate "specific facts showing that there is a

genuine issue for trial." Fed. R.Civ.P. 56(e); Celotex, 477

10



U S. at 324; Johnson v. Schopf, 669 F.Supp. 291, 295 (D. M nn.

1987). The proof that the nonnoving party nust produce is not
preci sely measurable, but it nust be "enough evidence so that
a reasonable jury could return a verdict for the nonnovant."

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 257, 106 S.Ct

2505, 2510 (1986); Johnson, 669 F.Supp. at 295-96. On a
nmotion for summary judgnent, the court views all the facts in
the light nobst favorable to the nonnmoving party, and gives
that party the benefit of all reasonable inferences that can

be drawn from the facts. United States v. City of Colunbia,

Mb., 914 F.2d 151, 153 (8th Cir. 1990); Wuodsmth Publishing

Co. v. Meredith Corp., 904 F.2d 1244, 1247 (8th Cir. 1990).

VWile the parties have both agreed that no material facts
are in dispute, PEBSCO alleges (in its brief in support of
motion for summary judgment) that it is not in possession or
control of any property for which a turnover order is sought.

While Trustee alleges in his nmotion for summary judgnent that
there is no dispute of fact as to the Defendant being in
possessi on, custody, or control of property that the Trustee
may use, sell or |ease, Trustee's Conplaint does not in fact
al | ege that PEBSCO has possession, custody or control over the
property Trustee seeks. The Stipulated Final Pre-Trial Order
filed May 22, 1992 does list as a disputed fact whether the
Defendant is in possession or control of any of the funds

sought to be recovered by the Trustee. In its resistance to

11



the Trustee's nmotion for sunmary judgnment, PEBSCO again states
that it is not in possession or control of any funds that the
Trustee seeks. These are the only points in the file in which
either party makes nmention of whether PEBSCO has possessi on,
custody, or control of the Debtor's interest in the Plan.

Exam nation of the exhibits submtted reveals that any
one of the three entities involved in setting up the deferred
conpensation program-the City of Council Bluffs, PEBSCO or
NLI C--m ght be said to have possession, custody or control
over the Plan property. Under the Plan, the City of Council
Bluffs holds all assets of the Plan as property of the City of
Counci | Bl uffs. PEBSCO has been appointed by the City of
Counci | Bl uffs to adm ni ster t he Pl an. ( Exhi bi t 2,
Adm ni strative Service Agreenment). PEBSCO s duties include
instructing the depository agent to transmt anounts deferred
to NLIC for investnent credit, enrolling participants, and
answering enpl oyees' questions about the deferred conpensation
program NLIC s duties include accepting contributions under
the Plan, maintaining individual accounts, providing annual
statements to Plan participants and disbursing contract
benefits. (Exhibit 2, Adm nistrative Service Agreenent).

VWhile the parties stipulate that there is no material
fact in dispute, it appears that whether PEBSCO is in
possessi on, custody, or control of the property at issue is,

i ndeed, a factual nmatter in dispute. Provi ng possessi on,

12



custody, or control is an essential element of a turnover
action brought pursuant to 11 U S.C. 8§ 542. Because the Court
cannot determ ne from the pleadings, adm ssions on file, and
stipulated exhibits adnmtted whether PEBSCO is in possession,
custody, or control of the Debtor's interest in the Plan,
sunmary judgnent will not be granted. Accordingly, the issue
of whet her Defendant is in possession, custody or control wll

be set for trial

PROPERTY OF THE ESTATE

Patterson v. Shumate, 112 S.Ct. 2242 (1992) held that the

pl ain | anguage of the phrase "applicable non-bankruptcy |aw
used in 11 U S.C. 8 541(c)(2) neans both federal and state
| aw. Thus, due to the anti-alienation provisions of 29 U S. C
8§ 1056(d)(1) (ERISA § 206(d)(1)) and the coordi nate section of
the Internal Revenue Code, 26 U. S.C. 8§ 401(a)(13), an ERI SA-
gqualified plan is excluded fromthe bankruptcy estate pursuant

to 11 U.S.C. § 541(c)(2).

Patterson v. Shumate did not decide how retirenment plans
not subject to the ERISA anti-alienation provisions should be
treated. At issue here is whether a governnental deferred
conpensation plan established pursuant to 26 U S.C. § 457
shoul d be excluded from the bankruptcy estate under 11 U.S.C.

8 541(c)(2). Since Patterson v. Shunmate, one published case

has addressed whether a deferred conpensation plan established

13



pursuant to 26 U S.C. 8 457 is excluded from the bankruptcy
estate pursuant to 8 541(c)(2). See In re Wheat, 149 B.R 1003

(Bankr. S.D. Fla. 1992)(\Weat plan provisions appear to be

identical to the case sub judice). The Suprene Court recently

vacated and remanded in light of Patterson v. Shumate an Chio

case upholding a decision that an enployee deferred
conpensati on plan established pursuant to 26 U S.C. 8§ 457 was

included in the debtor's bankruptcy estate. Ohio Public

Empl oyees Deferred Conpensation Program Vv. Sicherman, 112

S.Ct. 2987 (1992), vacating and remanding for reconsideration

In re Leadbetter, 946 F.2d 895 (6th Cir. 1991) (table), aff'g

111 B.R. 640 (Bankr. N.D. Ghio 1990).
Debtor's Plan is established pursuant to 26 U S.C. 8§ 457,

whi ch provi des:

For purposes of this section, the term "eligible

def erred conpensation plan" means a plan established

and mai ntained by an eligible enployer--

(6) which provides that--

(A) all anpunts of conpensation deferred under the
pl an,

(B) all property and rights purchased with such
anounts, and

(C all income attributable to such anounts,
property or rights,

shal | remain (until made avail abl e to t he
partici pant or ot her benefi ci ary) solely the

property and rights of the enployer (w thout being
restricted to the provision of benefits under the
pl an), subject only to the clainms of the enployer's
general creditors.

26 U.S.C. 8 457(b)(6) (enphasis added). Section 7.04 of the

Debtor's Plan contains | anguage taken directly from 26 U. S.C

14



8§ 457(b)(6). Wheat decided that under Patterson v. Shunate

this |anguage is enforceable, applicable federal law wthin
the nmeaning of 11 U S.C. 8 541(c)(2) and that a debtor's
interest in such a plan is not property of the estate. Wheat,
149 B.R at 1007. This Court respectfully disagrees with the

reasoning of In re Weat.

11 U.S.C. 8§ 541(c) provides:

(c) (D) Except as provided in paragraph (2) of this
subsection an interest of the debtor in
property becomes property of the estate
under subsection (a)(1), (a)(2), or (a)(5)

of this section not wi t hst andi ng any
pr ovi si on in an agr eement t ransfer
i nstrunent, or applicable nonbankruptcy
| aw—

(A) that restricts or conditions transfer
of such interest by the debtor; or

(B) that is conditioned on the insolvency
or financial condition of the debtor,
on the commencenment of a case under
this title, or on the appointnent of
or taking possession by a trustee in a
case under this title or a custodian

before such commencement, and that
effects or gives an option to effect a
forfeiture, nodi fi cati on, or
term nation of the debtor's interest
in property.
(2) A restriction on the transfer of a
beneficial interest of the debtor in a

trust that is enforceable under applicable
nonbankruptcy law is enforceable in a case
under this title.

Section 541(a)(1l) is a broad provision that enconpasses all

apparent interests of the debtor. In re Peterson, 897 F.2d

935, 936 (8th Cir. 1990). Neither possession nor constructive

15



possession by the debtor is required. In re Hawkeye Chem

Co., 71 B.R 315, 319 (Bankr. S.D. |lowa 1987). See generally

4 Lawrence P. King, Collier On Bankruptcy 8 541.06 (15th ed.

1993).

Debtor's Plan is property of the estate under §
541(a)(1). Though the Plan states that all assets of the Plan
are "solely" the property of the enployer, the Debtor does
have rights to the assets as a general creditor of the
enpl oyer. (Plan Article VII, Section 7.04). It is undeniable
t hat Debtor has an expectancy of a return of investnent at
sone future date as a result of subscribing to this Plan. See

In re Hansen, 111 B.R 647, 649 (Bankr. N.D. Ghio 1990).

G ven the breadth of § 541(a)(1), it is clear that Debtor's
rights as a general creditor are property of the estate.
Nothing in 26 US.C. 8 457 appears to prevent such a

concl usi on. See also Scott v. Council (In re Council), 122

B.R 64, 66-67 (Bankr. S.D. GChio 1990); Luring v. Ohio Pub.

Enpl oyees Deferred Conpensation Program (Iln re Petrey), 116

B.R 95, 98-99 (Bankr. S.D. Chio 1990); G lbert v. Osburn (In
re GOsburn), 56 B.R 867, 871-74 (Bankr. S.D. Ohio 1986) (all

finding that Ohio plan assets are property of the estate).
Not hi ng about 26 U.S.C. 8§ 457 creates a restriction on

the Debtor's interest that would cause the Plan to fall within

the 11 U S.C. 8 541(c)(2) exception and the reasoning of

Patterson v. Shumate. Section 541(c)(2) requires that a

16



property interest sought to be excluded be "a beneficial
interest . . . in a trust."” 11 U S. C. 8§ 541(c)(2) (enphasis
added). Plan Section 7.04 expressly states that the rights of
the Debtor shall be those of a general creditor and that in
any suit to inpose a constructive trust, the Debtor's rights
are limted to those of a general creditor of the enployer.

Furt her nore, Section 7.04 provides that the deferred
conpensation remains the property of the enployer, subject
only to general creditor clains. By definition, a trust
exi sts only when one party, the trustee, holds equitable title
to the corpus, while another party, the beneficiary, holds
legal title in the corpus. See George T. Bogert, Trusts § 1
(6th ed. 1987). In addition, wunder 26 US.C. 8§ 457, a
requi renment for deferential tax status is that a plan not be a

trust. See Foil v. Commi ssioner, 920 F.2d 1196, 1209 (5th

Cir. 1990); see also 936 CCH para. 21,536.21 (quoting I.R' S
Notice 87-13, 1987-1 C. B. 432: "[Clonpliance wth the
excl usi ve purpose, trust, funding and certain other rules [of
ERISA] wll cause the plan to fail to satisfy section
457(b)(6)."). Thus, it is clear (and PEBSCO does not argue to
the contrary) that the Plan is not a trust.

11 U S. C 8 541(c)(2) unanmbi guously addresses the
exclusion of trusts from property of the estate; therefore it
is inapplicable to Debtor's Plan. Thus, Debtor's interest in

his deferred conpensation plan is property of the estate under

17



11 U.S.C. § 541(a)(1).

PEBSCO m ght have argued that the Debtor could claim his
interest in the Plan as exenpt property. In this case the
Court has already sustained the trustee's objection to claim
of exenptions as it pertains to the deferred conpensation
plan. See Order of July 2, 1990. Since that July 2, 1990
order, the State of Iowa has anended its exenption statute
regardi ng pension plans. See lowa Code 8§ 627.6(8)(e) (1993)
(exenption of pension, annuity or simlar plans or contracts).

On its face, the anendnent to |Iowa Code 8 627.6(8)(e) results
in Debtor's deferred conpensation plan qualifying as exenpt
property; but because this case was filed prior to the
anendnment, the Plan does not qualify as exenpt property. 11

U S C § 522(b)(2)(A) allows exenption of property exenpted by

state law "applicable on the date of the filing of the
petition." The Debtors' case was filed January 17, 1990,
prior to the enactnment of the amendnent. Therefore, the

anendrment has no effect on Debtors' exenption rights in this

case.

18



ORDER
IT 1S ACCORDINGLY ORDERED that both Plaintiff's and

Def endant's notions for summary judgnent are denied and the

issue of whether Defendant is in possession, custody, or

control of the property at issue shall be set for hearing
forthw th.
Dated this 16t h day of June, 1993.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE
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