I N THE UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF | OMA

I N RE: ) CASE NO. 92-3151-C-H
)  (Chapter 11)
EQUI TY MANAGEMENT SYSTEMS, )
)
) CASE NO. 92-3152-C-H
| N RE: ) (Chapter 11)
EQUI TY TRUCK LEASI NG, | NC. )

ORDER - APPLI CATION TO ENTER I NTO LONG TERM LEASE AND SALE
W TH LNE CORPORATI ON

The Chapter 11 Trustee's Aplication to Enter into Long
Term Lease and Sale wth LNF Corporation cane on for
tel ephonic hearing on Decenmber 23, 1992. The follow ng
attorneys appeared for their respective clients: Sanuel |I.
Kraenmer for debtor corporations; Larry L. Seckington for the
Chapter 11 Trustee, Kenneth W Cowman; Anita L. Shodeen for
t he Unsecured Creditors Commttee; Jon P. Sullivan for Norwest
Bank lowa, N A ; Larry M Blunberg for drivers who are hol ders
of rejected executory contracts; and, Janes L. Snyder for the
U.S. Trustee.

This is a core proceeding pursuant to 28 US.C 8§
157(b)(2) (M. Upon having considered the record herein, the
arguments and briefs of counsel, the court now enters its
findi ngs and concl usi ons pursuant to Fed.R. Bankr.P. 7052.

El NDI NGS OF FACT




1. Equity Truck filed a voluntary ©petition under
Chapter 11 of the Bankruptcy Code on OCctober 20, 1992, and
relief was ordered on the sane date. Equity Truck stated its
business as being that of |l easing "sem -tractors to
i ndependent contractors who have option to purchase vehicles
at end of |ease term"”

2. Equity Managenent filed a voluntary petition under
Chapter 11 on the sane date and stated its business purpose
was to enter into agreenments with individuals and conpanies to
| ease the trucks owned by HEuity Truck and to negotiate the
sale of those trucks at the end of the |ease.

3. Norwest Bank was scheduled as holding a secured
claim in the ampunt of $3,554, 000. This claim was incurred
from April 1992 through July 1992 as a purchase noney | oan
with a lien on truck titles. The value of the security was
schedul ed at $3, 200, 000.

4. Schedule G Executory Contracts and Unexpired
Leases, schedul ed M dwest Connection, Inc., Des Moines, |owa,
as the lessee of ten tractor units with twenty-nine nonths
remai ning on the |ease. Equity Truck was scheduled as a
| essor of these units. These trucks were |eased to M dwest
Connection with an option to purchase. Nor west Bank approved
this | ease.

5. Schedule G also schedules single tractor units as

being | eased by Debtor to individual |essees. Sone of these



i ndi vidual s negotiated | ease-purchase agreenments with Equity
Tr uck. Norwest Bank approved and |oaned noney to some of
t hese people so they could nmake the security deposit on the
| ease- purchase agreenents. These contracts would have to be
refinanced and this was one of the reasons Norwest Bank
required each driver to be preapproved before Equity Truck
could enter into the agreenent.

6. On COctober 29, 1992 the Stipulated Order Appointing
Trustee was entered. This order provided, inter alia, that
the United States Trustee was to appoint a trustee pursuant to
11 U.S.C. 8§ 1104; that said trustee was to operate Debtors'
busi ness during the next sixty days; that once appointed, the
trustee was to remain in control of Debtors' business pending
further order of the court; that Norwest Bank consented to the
trustee's use of its cash collateral to pay the reasonabl e and
ordi nary expenses necessary for the operation of the Debtors
busi ness during the next sixty days; that Roger French, Jr.,
presi dent of the Debtor corporations, was to have no role in
t he management or operation of the Debtors' businesses; and
t hat Norwest Bank's notion to convert these proceedings to a
Chapter 7 case was to be continued to a date no earlier than
sixty days after the entry of this order.

7. On November 6, 1992, the order approving Kenneth W
Cowman as Chapter 11 Trustee was entered herein.

8. On Decenmber 8, 1992, Trustee filed his Application



to Enter into Long Term Lease and Sale with LNF Corporation
for the lease of fifteen truck-tractors. A copy of the |ease
form was attached to the application and the application
stated that the terns of the |ease were: thirty-six nmonthly
payments beginning thirty days after the execution of the
| ease; paynents of $1,500.00 per nonth net to |essor-debtor;
| essee is to be responsible for insurance, taxes, maintenance,
repairs and upkeep; paynents to be made directly by carrier
for whom | essee will be working; and, one final paynment of
$25,000 to be made in the thirty-seventh nonth of the | ease at
which time | essee would be entitled to receive title to said
vehi cl e. Said application recited that this proposed
transaction would permt Trustee to reduce the nunber of
conpany drivers and reduce the office staff. The transaction
woul d also permt Trustee to pay Norwest Bank $1,200.00 per
nmonth per truck comrencing approxinmately January 15, 1993.
The anmpunt to be paid to unsecured creditors is to be
determ ned at a future date.

9. On Decenber 17, 1992, the court ruled that the two
cases, Equity Managenent Systens and Equity Truck Leasing,
shoul d be consol i dat ed.

10. On December 18, 1992, Trustee filed his Application
to Enter into Long Term Lease and Sale with DEF Express, Inc.
for the I ease of ten truck-tractors. A copy of the |ease form

was attached to the application and said application stated



that the ternms of the |lease are a follows: there are to be
thirty-six nonthly paynents wth first and last nonth's
payments in advance; paynents are to be $1,600.00 per nonth
net to |lessor-debtor; lessee is responsible for insurance,
t axes, maintenance, repairs and upkeep; and, there is to be
one final paynment of $25,000.00 in the thirty-seventh nonth of
the |l ease at which tinme |essee would be entitled to receive
title of said vehicle. The application further recited
Trustee is to pay Norwest Bank the sum of $1,200.00 per nonth
per truck commencing approximately January 15, 1993. The
ampunt to be paid to unsecured creditors is to be determ ned
in the future.

11. On December 18, 1992, Trustee filed his Application
to Enter into Long Term Lease Sale with M dwest Connection
Inc., for the |lease of twenty truck-tractors. A copy of the
| ease form was attached to said application and stated that
the terns of the |ease are: there are to be thirty-six
monthly payments with first and last nonth's paynments in
advance; paynents are $1,600.00 net to |essor-debtor; the
| essee is responsible for insurance, taxes, maintenance,
repairs and upkeep; and, there is to be one final paynent of
$25, 000. 00 which is to be paid in the thirty-seventh nonth on
six of the truck-tractors and one final paynent in the thirty-
seventh nonth of $24,000.00 to be nade on fourteen truck-

tractors at which tine lessee is to be entitled to receive



title to said vehicles. Said application further recited that
the |ease covers a total of twenty truck-tractors, ten of

which are already in the possession of the proposed |essee

under a long-term |ease entered on December 23, 1991. On
January 1, 1993, the lease of those ten vehicles wll be
converted to the present |ease proposal. Lease paynents are

to commence on January 1, 1993 on subject ten trucks and | ease
payments on the remaining ten trucks would conmmence on
delivery to the lessee. This transaction would permt Trustee
to pay Norwest Bank the sum of $1,200.00 per nmonth per truck
conmenci ng approxi mately January 15, 1993. The ampunt to be
paid to unsecured creditors is to be determned in the future.

12. The applications to enter into long-term | eases with
DEF Express, Inc., and M dwest Connection, Inc., have not been
set for a hearing as of this date.

13. Trustee has anmended his application to provide that
Norwest Bank nay have a replacenent lien on the | eases and, to

the extent of the normal paynents, the proceeds of the |eases.

DI SCUSSI ON

Trustee has made application pursuant to 11 U S.C. § 363
to enter into contracts for the |lease of truck-tractors for
the benefit of the estate. Norwest Bank, the principal
secured creditor, has objected to the approval of these

proposed agreenents. All other parties in interest, including



the wunsecured creditor's conmttee, are in favor of the
approval of the long-term | ease and sale or have not objected
to the applications.

NATURE OF DEBTORS' BUSI NESS

11 U.S.C. 8§ 363(c)(1l) provides that if the business of
the debtor is authorized to be operated under 8§ 1108 of the
Bankruptcy Code, and unless the court orders otherw se, the
trustee may enter into transactions, including the sale or
| ease of property of the estate, in the ordinary course of
busi ness, wi thout notice or a hearing, and nay use property of
the estate in the ordinary course of business w thout notice
or a hearing. 11 U.S.C. 8§ 363(e) provides that notw thstanding
any other provision of this section, on request of an entity
that has an interest in property used, sold, or |eased, or
proposed to be used, sold, or |eased, by the trustee, the
court, with or without a hearing, shall prohibit or condition
such use, sale, or lease as is necessary to provide adequate
protection of such interest.

The schedul es indicate that Debtors' principal course of
busi ness prepetition was the leasing of truck-tractors to
i ndependent contractors who had an option to purchase the
vehicles at the end of the |ease ternms. The schedul es further
reveal that there was a |lease of ten tractor units to M dwest
Connection, 1Inc., a lease of nultiple units to a single

i ndependent contractor. Accordingly, Debtors' business was



the lease and sale of truck-tractor units and the proposed
contracts fall within this anmbit of business. It is wthout
di spute that Norwest Bank has a security interest in the
truck-tractors, which are the subject mat t er of t he
appl i cations.
CONSI DERATI ON OF ALL PENDI NG APPLI CATI ONS

The only application set for hearing on December 23, 1992

was the application to enter into a long-term |ease and sale

to LNF Corporation. However, the applications to enter into
| ong-term | eases and sales to DEF Express, Inc. and M dwest
Connection, |Inc. are alnost identical and raise the sane

issues of fact and law. The court has determ ned that the
proposed |long-term |eases are within the ordinary course of
Debt ors' business. The Trustee has determ ned that the npst
f easi bl e met hod of producing a cash flow from these busi nesses
is to enter long-term|leases with a buy-out at the end of the
| eases. The three applications involve all the truck-tractors
and this procedure will work only if all three |eases are
considered as a whole. Since the Trustee may enter into those
transactions w thout notice and hearing, subject to an
obj ection of adequate protection, and since the applications
raise the sane issues, the court wll consider all the
applications in order to conserve valuable time and resources

of the parties and the court.



ADEQUATE PROTECTI ON

Norwest Bank objects to the proposed |ong-term | eases and
sales on the basis that it 1is not adequately protected.
Trustee has «classified Norwest Bank as an wundersecured
creditor. Norwest Bank agrees with this classification. The
validity of Norwest Bank's lien on the truck-tractors has not
been di sput ed. The record also reflects that Norwest Bank's
liens are the only liens on those trucks.

11 U.S.C. 8 363(f)(3) provides that the Trustee may sel

property under 8 363(b) or (c) free and clear of any
interest in such property of an entity other than the estate,
if such interest is a lien and the price at which such
property is to be sold is greater than the aggregate val ue of
all liens on such property. As an undersecured creditor,
Norwest Bank is entitled to protection in an anmount equal to

the value of the collateral. United States Ass'n v. Tinbers

of Inwood Forest, 484 U S. 365, 108 S. C. 626, 98 L. Ed. 2d

740 (1988). "Value" as used in 8§ 363(f)(3) is the equival ent
of the term "value" as used in 11 U S.C. 8§ 506(a). Matter of
WPRV-TV, Inc., 143 B.R 315, 320-21 (D. Puerto Rico 1991).

Norwest Bank's lien is only valid to the extent of the value
of the interest in the truck-tractors wunder 11 U S.C. 8§
506(a). Pursuant to 8 363(0) the Trustee has the burden of
proof on the issue of adequate protection and Norwest Bank has

t he burden of proof on the issue of the validity, priority, or



extent of its interest in the collateral.

The appraisal submitted by the Trustee reflects that
t he Model 379, 1992 Peterbuilts have the follow ng val ues:

Whol esal e $55, 000

Ret ai | $65, 000

Fair Market Value $60, 000
The Model 377, 1992 Peterbuilts have a value of $5,000
| ess than the WModel 379's. There are twenty-nine Model 379
units and fifteen Model 377 units. The appraiser giving the
above appraisal would be a buyer of those trucks if the
Trustee were willing to sell them Wiile it was not subnmitted,
Norwest Bank does have another appraisal. Thi s appraiser
collects trucks and sells them at auction on a conm ssion
basis. This appraisal sets the value of the Mdel 379s at
$68, 500 per unit and the Mdel 377s at $65, 750 per unit, |ess
commi ssion of 8-1/2% and cost of sale of 1% per unit. Even if
Norwest's appraisal were accepted, the adequate protection
offered by Trustee to Norwest Bank would be sufficient to
protect its interest. The Trustee conputes the paynment to
Nor west Bank over the |eases' thirty-seven nonths at
$70, 960. 00 per unit, net of adm nistrative expenses. The total
pay back would be $74,331.00 per unit. Trustee also offers a
replacenent lien on the | eases and the proceeds of the |eases,
to the extent of the normal paynents. This |lien adequately

protects Norwest Bank's interest in the collateral.

10



LONG- TERM LEASES PRI OR TO FILING OF DI SCLOSURE STATEMENT AND
PLAN
The long-term |leases and ultimte sale of the principa

assets of the Debtors is proposed prior to the filing of a
di scl osure statenment and a plan. The absence of a disclosure
statement and plan governing the potential |iquidation of the
Debt ors causes sone concern. A sale of substantially all
of the assets of the Debtors w thout a disclosure statenment
and plan is not prohibited by the Code, even when the sale is

not in the ordinary course of business. In re Channel One

Communi cations, Inc., 117 B.R 493, 496 (Bankr. E.D. M. 1990)

(citing In re Lionel Corp., 722 F.2d 1063 (2nd. Cir. 1983)).

The court has determned in this case that these long-term
| eases and sales are within the ordinary course of Debtors’

busi ness. Notwi t hstanding this conclusion, this transaction
still requires scrutiny of the court.

The cases of Titusville Country Club v. Pennbank (In re

Titusville Country Club), 128 B.R 396 (Bankr. WD. Pa. 1991);

In re George Walsh Chevrolet, 1Inc., 118 B.R 99 (Bankr.

E.D. Mo. 1990) set forth factors the court should consider in
deci di "'ng whether to approve a sale not in the ordinary course
of business of all, or substantially all of a debtor's
operating assets, prior to the filing of the disclosure

statenment and plan by a debtor. The factors are as follows:

(1) Whether accurate and reasonable notice has been

11



given to all creditors and parties in interest;

(2) Whether there is a sound business reason for the
sal e wi t hout a disclosure statenent and pl an;

(3) Whether the purchase price is fair and reasonabl e;
(4) Whether the proposed sale does not unfairly benefit

insiders or proprietary purchasers, or unfairly
favor a creditor or class of creditors.

Titusville Country Cl ub, 128 B. R at 399; George WAl sh

Chevrolet, 118 B.R at 101-102. The burden of proving that the
| eases are in the best interest of the estate prior to the
filing of the disclosure statenent and plan is on the Trustee.

In re Wlde Horse Enters., Inc., 136 B.R 830, 841 (Bankr.

C.D.Cal. 1991).

Notwi t hstandi ng the fact that these |eases and sales are
within the ordinary course of Debtor's business and notice and
hearing are not required, the Trustee has given notice of the
contenpl ated long-term | eases and a requirenment of notice has
been sati sfi ed.

There are sound business reasons for approving these
sales without a disclosure statenent and plan. The long-term
| eases are not imediate sales and provide a flow of cash to
the estate which will not only protect Norwest Bank's interest
in the estate assets but also provide a dividend to the
unsecured creditors. The assets are depreciating and it is
i nperative that the truck-tractor wunits be placed in an

i ncome- produci ng node as soon as possible. Trustee prays that

12



the court give immediate attention to these applications as
t he proposed |essees have use for the truck-tractors and any
del ay could prevent the consunmation of the |eases. Del ayi ng
t he approval of the leases until the procedures for approval
of a disclosure statement and confirmation of a plan are
conpl eted could prevent the |ease and sale of these units. A
good business opportunity is presently available so long as
there is pronpt action. These cases were filed on COctober 20,
1992, so the Trustee has taken the initiative in noving the
case toward a plan within a relatively short time of the
filing. There is a good likelihood that a plan of
reorgani zation wll be proposed in the near future.
Accordingly, a sound business reason has been shown.

As has been previously discussed, the terns of the |ong-

term | eases and sales are fair and reasonabl e.

Norwest Bank proposes a Chapter 7 liquidation, a "fire
sal e" of the assets. This type of liquidation would benefit
t he Bank al one. The long-term | eases and ultimate sales of

the assets as proposed by the Trustee would protect not only
the interest of Norwest Bank but also the interest of the
ot her classes of creditors. Accordingly, the fourth factor
has al so been sati sfied.

The Trustee has denonstrated good faith by proposing a
di sposition of assets which generates nmore funds for the

estate and is therefore in the best interest of the estate.

13



The transaction, as proposed by the Trustee, fully conplies
with the nature of debtors' businesses. The only difference
is that Trustee does not propose to trade in these truck-
tractors on newer makes and continue the |easing business,
unl ess the Debtor conpani es can be sol d.

The Trustee has carried his burden in showing that the
| eases are in the best interest of the estate prior to the
filing of a disclosure statement and pl an.

The Bankruptcy Code provides for |I|iquidating plans of
reorgani zation. See 11 U S. C. 88 1123, 1141. Liquidation of
the assets pursuant to a plan under Chapter 11 provides
greater benefit to the estate than does a conversion to
Chapter 7 as there does not appear to be a continuing loss to

t he bankruptcy estate.

ORDER

| T I'S ACCORDI NGLY ORDERED, as foll ows:

1) The application to enter into a long-term | ease and
sale to LNF Corporation is granted.

2) The application to enter into long-term |ease and
sale to DEF Express, Inc., is granted.

3) The application to enter into long-term |ease and
sale to M dwest Connection, Inc., is granted.

4) Norwest Bank lowa, N A, shall have a security

interest in each of the vehicles, |ease and the proceeds of

14



t he | ease.

DATED THI S 6t h DAY OF JANUARY, 1993.

Russel | J. Hil
U. S. Bankruptcy Judge
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