UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
ALAN R. AND Kl MBERLY R ' : Case No. 91-799-VWH

BUSCHMANN, :
Chapter 7
Debt or s.

ORDER- MOTI ON TO SELL PROPERTY

Upon notice, Trustee's Mtion to Sell Property Free and
Clear of Lien came on for telephonic hearing on November 1,
1991. The Trustee, Charles L. Smth, appeared pro se and
Debtors appeared by their attorney of record, Deborah L.
Pet er son. At the conclusion of the hearing, the Court took
the matter wunder advisenment and considers the matter fully
subm tted.

The Court orally advised counsel of its decision to grant
the notion to sell property free and clear of liens, and on
November 15, 1991, the Qurt entered an order sustaining said
nmotion and overruling debtors' objection with a statenment that
the findings and conclusions would be filed at a | ater date.

This is a core proceeding pursuant to 28 US.C 8§
157(b) (2) (N). The Court, upon review of the file and
arguments of counsel now enters the findings and concl usions
pursuant to Fed. R Bankr.P. 7052.

FI NDI NGS

1. An order for relief under 11 U S.C. Chapter 7 was



entered on March 20, 1991.

2. Debtors are engaged in farmng near Charter Qak,
Crawford County, |owa.

3. Debtors schedul ed Farners Home Adm nistration (FmHA)
as a secured creditor holding a first real estate nortgage on
real estate legally described as:

The North Half (N 1/2) of Section Thirteen (13),

Townshi p Eighty-Four (84) North, Range Forty-Three

(43) West of the 5th P.M, Mnona County, |owa.

4. This real estate is a 320-acre farm and is
encumbered by the first nortgage securing the FnHA | oan.
Debtors are not in default on this loan and FmHA has never
commenced foreclosure proceedi ngs against the farm

5. Debtors scheduled this real estate as having a
mar ket value of $115,000 and scheduled FmHA's <claim as
$118, 400.

6. At the time of the filing of the voluntary petition,
M. Buschmann was enpl oyed as a farm hand.

7. Prior to the filing of the petition, Debtors |eased
the 320-acre farmto Henry Buschmann, Jr., Allen's father, and
M ke Hageman. This |ease was for the 1991 crop year and rent
in the amunt of $14,000 was to be paid on October 1, 1991.

8. Debtors did not schedule this | ease as an asset.

9. Trustee filed his report of abandonnent of the 320-

acre farm but upon objection of the Creditor, the report was



not approved by the Court. The Creditor objected on the basis
that said farm had nore val ue than that schedul ed by Debtors.

10. Debtors received their discharge on June 26, 1991.

11. By order of September 12, 1991, Trustee was granted
until Decenmber 20, 1991, wthin which to assume or reject
executory contracts on | eases.

12. The Court has approved Trustee's enploynment of an
auctioneer sell the 320-acre farm by public auction on
Novenmber 16, 1991 at 11 a.m The auctioneer will waive his
auction fee of 4% if the farm does not yield sufficient nonies
to cover sales expenses, the FmHA payoff, the tax lien, plus
the sum of $10, 000. 13. The farm is subject to the
lien of FmHA in the amunt of $118,699.75 as of October 1,
1991, with a per diem of $15.6720.

14. The farm is also subject to a lien of the Monona
County Treasurer for real westate taxes in the anmount of
$2, 035. 00.

15. Trustee proposes to sell the farm for a total sales
price which exceeds the undisputed claim of FnHA and the
Monona County Treasurer plus $10, 000. If the farm cannot be
sold for such an amount, Trustee intends on termnating the
sal e and abandoni ng said property.

| SSUES
Debtors object to Trustee's notion on three bases:

(1) Debtors have not been afforded their rights under



(2)

(3)

the Agricultural Credit Act and therefore the sale
shoul d not be authorized;

The Trustee's mnimm bid does not result in a
benefit to unsecured creditors; and

Debtors should be allowed a first right of refusal
by paying to the Trustee the anount of net recovery
to the unsecured creditors.

DI SCUSSI ON

Sal e of Property Free and Clear of Liens:

The sale of property free and clear of all interest is

governed by 11 U S.C. § 363(f). That section permts such a

sale if one of the following five conditions is net:

(1)

(2)

(3)

(4)
(5)

appl i cabl e nonbankruptcy law permts sale of such
property free and clear of such interest;

such entity consents;

such interest is a lien and the price at which such
property is to be sold is greater than the aggregate
value of all liens on such property;

such interest is in bona fide dispute; or

such entity could be conpelled, in a legal or
equi tabl e proceeding, to accept a noney satisfaction

of such interest.

The sale can be justified under 8§ 363(f)(3) in that the

proposed sale price exceeds "the aggregate value of all liens

on such property.™



Debtors cite Matter of Stroud Wholesale, Inc., 47 B.R

999 (DC EDNC 1985) to the Court for the proposition that the
Court should not allow the sale of property free and clear of
liens unless it is satisfied that the sale wll produce
proceeds to fully conpensate secured |ienholders and produce
sone equity for the estate. 1d. 47 B.R at 1002.

Debtors argue that the taxes and expenses of the sale
wi |l consunme the cushion and result in no benefit to unsecured
creditors.

11 U.S.C. 8 506(c) permts the Trustee to recover costs
from the <collateral and expense of the preservation or
di sposition to the extent of any benefit to the holder of the
al l owed secured claim Further, other <collateral my be
consi der ed. The Court may consider the paynent of $14,000
under the | ease. Upon considering this collateral, the
requi renments of 8§ 363(f)(3) have been net.

Agricultural Credit Act:

Debtors also urge that they have not been afforded rights
under the Agricultural Credit Act. Debtors contend that since
FMHA al l eges that the filing of the bankruptcy constitutes a
default by debtors, they, +the debtors, are entitled to
preservation program options pursuant to the Agricultural
Credit Act of 1987, Pub. L. No. 100-233, 101 Stat. 1568-1718
(amending the Farm Credit Act of 1971, codified at 12 U S.C. 8§

2001, et seq.). Debtors state that they have not been



af forded these options and are entitled to the protection of
this act. Therefore, the trustee should not be allowed to

sell this property free and clear of all liens and interest.

The case of |In re Nelson, 123 B.R 993 (Bankr. D.S.D. 1991),
was reversed by the United States District Court, District of
Sout h Dakota, Southern Division, on July 29, 1991. Uni t ed

States of Anerica Through the Farners Honme Adm nistration v.

David E. and Marsha R. Nelson (In Re Nelson), No. ClV91-4039,

slip op. (D.S.D. July 29, 1991).

The rationale of the district court decision is
persuasive in that the debtors have chosen to deal with FrmHA
i n bankruptcy court and the Bankruptcy Code establishes rights
and responsibilities o the parties. The debt has not been
reaffirmed and FnHA has the sane rights as any other creditor.

However, if FnHA acquires title to the real estate, and the
property cones into FnHA's inventory, debtors would then be
entitled to preservation |oan servicing. 7 CFR 8
1951.911(a)(1)(ii) and (v) (1990).

Accordingly, the protection of the Agriculture Credit Act
is not available to the debtors at this tine.

First Ri ght of Refusal:

Debtors contend that they should be given a first right
of refusal to purchase the estate's interest in the farm by
paying the net amunt of the recovery to the unsecured

creditors.



Debtors cite no authority for this proposition except to
state that this would permt them to retain the farm and
obtain their fresh start.

A very likely effect of granting such a right to the
debtors would be to depress the amount of the bids which woul d
be detrinental because the fair market value of the farm would
not be ascertained and obtained. Debtors are given an
opportunity to bid at the auction, thereby giving them the
opportunity to obtain the farm Bal anced against this is the
possi ble prejudice to the estate by depressing the bidding at
t he auction. Accordingly, debtors prayer for a first right of

refusal must be deni ed.

IT IS ACCORDI NGLY ORDERED that the mnute order of
Novenber 15, 1991, is affirmed in that Trustee's Mtion to
Sell Property Free and Clear of Lien is sustained and Debtors’
Cbj ection is overruled. Trustee may proceed to sell by public
auction subject real estate for a mninmum bid of $130,734.75
with terns of sale to be 10% in cash on the date of sale, and

t he balance to be paid within 30 days of the date of sale.

Dated this _29th day of Novenber, 1991.

RUSSELL J. HILL
U. S. Bankruptcy Judge






