UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
CHARLES E. ERTZI NGER, " Case No. 90-0403-D H

Debt or . ' Chapter 7
CHARLES E. ERTZI NGER, '

Plaintiff,
VS, ~ Adv. No. 90-222
NELLI E SWANSON,

Def endant .

ORDER- - COVPLAI NT TO DETERM NE DI SCHARGEABI LI TY OF DEBT

A hearing was held on March 14, 1991 on a conplaint to
determ ne whether a debt was properly schedul ed. Thonmas J.
Yeggy appeared on behalf of the Plaintiff, and Edward J. Kross
appeared on behalf of Defendant. At the conclusion of the
hearing, the Court took the matter under advi senent. Briefs
have been submtted on behalf of both parties and the Court
considers the matter fully submtted.

This is a core proceeding pursuant to 28 U.S.C. 11 U. S C
8§ 157(b)(2)(1). The Court, upon review of the argunents of
counsel and the briefs submtted now enters its findings and

concl usi ons pursuant to Fed. R Bankr. P. 7052.



FI NDI NGS OF FACT

1. Plaintiff/Debtor filed a petition for relief under
Chapter 7 of the Bankruptcy Code on February 15, 1990. The
U.S. Trustee convened a neeting of creditors under 11 U S.C. 8§
341 for March 29, 1990 indicating that this was a no asset
case. The U. S. Trustee did not set a bar date for clainms. A
di scharge was entered in Debtor's bankruptcy on May 30, 1990.

2. Debtor failed to |list the Defendant/Creditor, Nellie
Swanson, on his bankruptcy schedul es.

3. On August 21, 1990, the Chapter 7 Trustee filed a
Report of Abandonnent of Property, Report of Trustee in No-
Asset Case. The Debtor's Chapter 7 case has not been cl osed.

4. On August 21, 1990 Creditor filed a petition in |owa
District Court to collect on prom ssory notes representing
debts Debtor owed Creditor. Debt or was personally served
notice of the original notice and petition on Septenmber 10,
1990.

5. On Septenber 28, 1990, Debtor filed an amendnent to
his Schedule A-3 in order to add Nellie Swanson as Creditor.

6. On  Novenber 27, 1990, judgnent was entered for
Creditor and against Debtor in lowa District Court for
$22,138.54 plus interest, fees, and costs.

7. Plaintiff/Debtor filed a conplaint with this Court

on Novenber 7, 1990 to determne dischargeability of



Def endant/ Creditor's claim

DI SCUSSI ON

VWile the Debtor's conplaint is captioned in terms of
whet her a debt was properly schedul ed, the issue in this case
is really the dischargeability of a debt scheduled by
anendnment after the Debtor's discharge but before the case is
closed in a no asset Chapter 7 case. Both parties have franed
the issue in those terms in their briefs and the Court wll
proceed on that issue.

Initially the Court finds that the debt at issue was
properly scheduled by Debtor's anmendnent of Schedule A-3.
Bankruptcy Rule 1009(a) addresses the general right to amend
and states that "[a]...schedule...nmay be anended by the debtor
as a matter of course at any tine before the case is closed.™

Fed. R. Bankr. P. 1009(a). As a result, if a debtor's case is
not closed, the court has no authority to deny a debtor's

application to anend. In re Jones, No. 87-2686-C, slip op.

(Bankr. S.D. lowa Jan. 10, 1989) (citing In re Jordan, 21 B.R

318, 320 (Bankr. E.D.N Y. 1982)). Debtor's case is still
open; therefore, the Court concludes Debtor nay anend Schedul e
A-3 to include Creditor's claim

Even though Debtor can anmend Schedule A 3, the anendnent
does not of itself work a discharge of the added debt. Id

The Editor's Comment to Rul e 1009 states:



Al t hough
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Code
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by the amendnent. For instance,
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Rul es Panphlet, 1988-1989 Ed. p. 46.

Creditor
8§ 523(a)(3),

(a)

all eges the debt is nondischargeable

whi ch provides:

A discharge wunder § 727...does not
di scharge an individual debtor from
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under



11 U.S.C. 8 523(a)(3)(A. Creditor further argues that her
cl ai m shoul d be nondi schargeabl e because the ninety-day period
for filing clainms provided for by Bankruptcy Rule 3002(c) has
expi red.

The "timely filing" provisions for filing claims in 11
U S C 8 523(a)(3) are not triggered unless a clainms bar date
is set by the court. Thus, in the typical no asset Chapter 7
case, where a no dividend statement of B.R 2002(e) is
utilized and no claim bar date is set, the prepetition
di schargeable claim of an omtted creditor, being otherw se

unaffected by 8 523, is discharged. In re Corgiat, 123 B.R

388, 391 (Bankr. E.D. Cal. 1991). Here, the U S. Trustee
indicated in the notice of a 8 341 neeting of creditors that
this was a no asset case and did not set a bar date for
cl ai ms. Thus, the tinmely filing provision for filing clains
in 8 523(a)(3) was not triggered. Since Creditor has not
al l eged sone other ground under 8 523 for nondischargeability
of her debt, her debt is dischargeable.

In weighing the equities, the Court finds this holding
will not prejudice the Creditor. Debtor's Chapter 7 case was
a no asset case. Thus, Creditor was not excluded from sharing
in any dividend. Creditor has not alleged any other basis
under 8 523(c) won which to claim that her debt should be
nondi schar geabl e. Accordingly, the Court finds that the

omtted creditor was properly added by anendnent to the



Debtor's Schedule A-3 and the obligation is dischargeable

because no bar date for clains was set in this no asset case.

ORDER
I T IS ACCORDI NGLY ORDERED that the Debtor's anmendment to
his Schedule A-3 to include the debt owed the Creditor 1is
proper and said debt is discharged under 11 U. S.C. 8§ 727.
Dated this 29t h day of July, 1991.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE



