UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
GUERI N ENTERPRI SES, | NC. , Case No. 88-960-D H
Debt or . Chapter 7

ORDER- - APPLI CATI ON FOR ALLOMNCE OF FEES
OF CREDI TOR' S ATTORNEY

On Novenber 1, 1990, a hearing was held on the application for
al l omance of fees and expenses by attorney Edward W Dailey. Edward W
Dai |l ey appeared pro se and for creditor Don C Pease, Jr., A Fred
Berger appeared as Chapter 7 Trustee, and John Waters appeared as
Assistant U.S. Trustee. At the conclusion of said hearing, the Court
took the matter under advi senent and now considers it fully submtted.

This is a core proceeding pursuant to 28 U S.C. 8157(b) (2) (A).
The Court, upon review of the application, objection thereto, response
to objection and argunents of counsel, now enters its findings and

concl usi ons pursuant to Fed. R Bankr. 7052.

FI NDI NGS OF FACT

1. Debtor filed a voluntary Chapter 7 petition on May 3,
1988.

2. On January 26, 1989, the Court entered an order approving
A. Fred Berger as attorney for the estate.

3. A. Fred Berger filed Adversary Proceedi ng 89-00152, A. Fred

Berger, Trustee of the Bankruptcy Estate of Guerin

Enterprises. Inc. v. L. Janmes Guerin, WIIliam Newran. Burlington

Bank and Trust and G & N Distributing Conpany, Conplaint for

Determ nation of Debtor’s Interest in Sale Proceeds and for

Turnover of Assets and Judgnent for Conversion.

4. The Court approved the application for interimfees of



attorney for the Chapter 7 Trustee, Trustee to nake paynent to attorney

A. Fred Berger in the sumof $16, 153 . 95.

5. The Trustee also filed an application for allowance of fees of
attorney Edward W Daily, attorney for creditor Don C. Pease, Jr.,
stating, in part:

On his own initiative, Don C. Pease, Jr. hired attorney Edward
W Dailey to pursue extensive discovery of the business of G &
N Di stributing Conpany, the successor business of Guerin
Enterprises, Inc.

Solely as a result of the efforts of Don C. Pease, Jr. and his
attorney, attorney Edward W Dail ey, assets were di scovered
whi ch have benefitted the bankruptcy estate by approximately
$60, 000. 00.

On the basis of quantumneruit, the fee application of
attorney Edward W Dail ey should be all owed.

In the alternative, attorney Edward W Dail ey shoul d be

appoi nted as additional attorney for the bankruptcy estate of
Guerin Enterprises, Inc., retroactive to the date of the
filing of the bankruptcy.

6. The application for allowance of fees of attorney Edward

W Dail ey seeks fees and expenses in the anount of $14, 700. 41.

7. Adversary No. 89-00152 has been settl ed.



DI SCUSSI ON

. 11 U.S.C. § 503(b)

11 U.S.C. 8503(b) (3) and 11 U.S.C. 8503(b) (4) provide adm nis-
trative expense conpensation to certain creditors in a bankruptcy case
and the attorney or accountant for said creditors in a bankruptcy case.
11 U.S.C. 8503(b) (3) provides that the following are adm nistrative

expenses:

(3) the actual, necessary expenses, other
t han conpensati on and rei nmbur senment
specified in 11 U S.C. 8503(b)(4),

i ncurred by—

(A) a creditor that files a petition under 11
U S.C. 8303 (involuntary petition);

(B) a creditor that recovers, after the
court’s approval, for the benefit of the
estate any property transferred or
conceal ed by the debtor

(C) a creditor in connection with
the prosecution of a crimna
of fense relating to the case or
to the business or property of the debtor;

(D) a creditor, an indenture trustee, an
equity security holder, or a conmttee
representing creditors or equity security
hol ders other than a comm ttee appointed
under 11 U. S.C. 81102, in making a substanti al
contribution in a case under Chapter 9 or
Chapter 11 of Title 11; or

(E) a custodi an superseded under 11
U. S.C. 8543, and conpensation for the
services of such custodian.



11 U.S.C. 8503(b)(4) provides that

the following is an admnistrative

expense:

(4) reasonable conpensation for pr of essi onal
services rendered by an attorney or an
accountant of an entity whose expense is
al l owabl e under 11 U.S.C. 8503(b)(3), based
on the tinme, the nature, the extent, and the
value of such services, and the cost of
conparable services other than in a case
under Title 11, and rei nbursenent for
actual, necessary expenses incurred by such

attorney or

A few courts have allowed attorney

U S.C. § 503(b) (3)

court has not previously approved
See In re Carpenter, 56 B.R 704,
re Runpza, 54 B.R 107, 109 (Bankr

the majority of

U.S.C. § 503(b) (3) (B) and 11 U.S.C. § 503(b) (4),

(B) and 11 U.S.C. § 503(b)

707 (Bankr.

courts have followed the plain

account ant .

fees pursuant to 11
(4) where the
the attorney’s appointnent.
D.R 1. 1986); I|n

D. S.Dak. 1985). However,
| anguage of 11

and decl i ned

to award fees unless the Bankruptcy Code specifically authorizes

paynment and the attorney has received prior court approval. See
In re Fall, 93 B.R 1003, 1012 (Bankr. D. Oe. 1988); 1In re
Monahan, 73 B.R 543, 544 (Bankr. S.D. Fla. 1987); In re Romano,

52 B. R 590, 593 (Bankr.

280, 281 (Bankr. N.D. Ga. 1983).

In the instant case, the Court

cases and denies

attorney Edward W Dailey. Wile creditor

attorney Edward W Dailey may have provided benefit

estate, they ignored the explicit

503(b) (3) (B) and 11 U.S.C. § 503(b)(4) by not

approval prior

MD. Fla. 1985);

the application

to attenpting to recover

In re Spencer, 35 B.R

follows the majority |ine of

for allowance of fees of
Don C. Pease, Jr. and

to the

requi rements of 11 U S. C §

seeki ng court

property transferred or



concealed by the Debtor. Early court involvenent is required.
This provides a procedure whereby controls are in effect

preventing duplicative services and uncontroll ed costs.

1. Nunc Pro Tunc Approval

As an alternative basis, the Chapter 7 Trustee requests
nunc pro tunc approval of attorney Edward W Dailey for the
Guerin Enterprises, Inc. Chapter 7 estate. The Court rejects
this request for the following reasons. First, nunc pro tunc
approval of Edward W Dailey as attorney for the Chapter 7
estate would allow the creditor’s attorney to circunvent the
statutory mandate of 11 U S.C. § 503(b)(3)(B) and 11 U.S.C. §
503(b)(4). Further, the Chapter 7 Trustee, creditor Don C.
Pease, Jr., and Edward W Dailey have failed to assert the
grounds warranting such an appointnment set forth in In re

| ndependent Sales Corporation, 73 B.R 772 (Bankr. S.D. |owa

1987) and In re Al lowa Transport Services, Inc., slip op. No.

85-364-C (Bankr. S.D. lowa April 7, 1988). Specifically, they
have not shown that prior approval would have been appropriate
and the delay in seeking approval was due to hardshi p beyond the

professional’s control. |1ndependent Sales Corp. at p. 777; Al

lowa Transport Services, Inc. at p. 4.




ORDER

I T IS ACCORDI NGLY ORDERED t hat the Application for

Al | owance of Fees of Attorney Edward W Dailey is denied.

Dated this 29th day of March, 1991.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE



