UNI TED STATESBANKRUPTCY COURT
For the Southern District of |owa
Central Division
In the Matter of

DENNI S D. KRAKLI O and . Case No. 85-1387-D H

MARY L. KRAKLI G, . Chapter 13
Debt or s. :

ORDER- - MOTI ON _TO DI SM SS

On September 21, 1990, a hearing was held on Trustee's
nmotion to dismss. The follow ng attorneys appeared on behal f
of their respective clients: M chael A. WIllianms for Debtors
and Richard Bowers as Chapter 13 Trustee. At the conclusion
of said hearing, the Court took the matter under advi senment
and the Court considers the matter fully submtted.

This is a <core proceeding pursuant to 28 U S.C
8157(b)(2). The Court, wupon review of the pleadings and
arguments of counsel, now enters its findings and concl usi ons

pursuant to Fed. R Bankr.P. 7052.

El NDI NGS OF FACT

1. On June 27, 1985, Debtors filed a voluntary Chapter
13 petition.

2. On July 29, 1985, Debtors filed their Chapter 13
pl an. The plan provided for paynents of $50.00 each week for
43 nonths. There were no secured clainms and the plan provided
that unsecured claims were to be paid to the extent of 100

cents on each doll ar. The Internal Revenue Service was the



principle creditor.

3. On Septenber 20, 1985, the Court entered an order
confirm ng Debtors' Chapter 13 plan.

4. On Decenber 5, 1985, the Chapter 13 Trustee filed a
petition to dismss, asserting that the Debtors were in
default under the ternms of the plan.

5. On Decenber 13, 1985, Debtors filed a nodified
Chapter 13 pl an. This nodified plan provided for paynents of
$50. 00 each week for 60 nonths. Hol ders of wunsecured cl ains
were to be paid 30 percent.

6. On Decenber 26, 1985, the Court entered an order
denying Trustee's petition to dism ss, stating that the Court
approved Debtors' nodified Chapter 13 plan.

7. Debtors are $2700.00 in arrears on paynents under
their nodified Chapter 13 plan and desire to continue paynments

under the confirmed nodified plan.

DI SCUSSI ON

Chapter 13 Trustee asserts that Debtors' Chapter 13 plan
has exceeded five years and Debtors are in arrears on their
Chapter 13 plan in the anount of $2700.00. Trustee therefore
asserts that Debtors' Chapter 13 case should be dism ssed. 11
U S C 81307(c)(6) provides that the Court my disnmss a
Chapter 13 case if there is material default by the debtor

with respect to a term of a confirmed plan. 11 U S.C



§1322(c) provides:

(c) The (Chapter 13) plan may not provide
for paynments over a period that is
| onger than 3 years, unless the court,
for cause, approves a |onger period,
but the court may not approve a period
that is |onger than 5 years.

11 U.S.C. 81322(c), which sets a maximum | ength which can be
approved for paynents wunder a Chapter 13 plan, does not
provide a basis to dismiss a Chapter 13 plan whose paynents

extend past the five-year period. See In re Black, 78 B.R

840, 842 (Bankr. S.D. OChio 1987).

However, in order to cure the arrearage of $2700.00, the
term of the plan would have to be extended over a year wth
plan payments of $50.00 each week. This constitutes a
mat eri al default by Debtors and falls within the provisions of

11 U.S.C. §1307(c)(6).

ORDER

IT IS ACCORDI NGLY ORDERED that Trustee's notion to
dism ss is granted and this case is dism ssed.

Dated this _16th day of January, 1991

Russel | J. Hil
U. S. Bankruptcy Judge



