UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

STEPHEN D. SHUGER and :
JOANNE M SHUGER, . Case No. 87-2184-D H

Debt or s. Chapter 7

W LTON SAVI NGS BANK,
Adv. No. 87-0255

Pl aintiff,
V.

STEPHEN D. SHUGER and
JOANNE M SHUGER

Def endant s.

El NDI NGS AND CONCLUSI ONS- -
TRIAL ON COVPLAI NT, DI SCHARGEABI LI TY OF DEBT

On January 31, 1989, a trial was held on the anended
conpl ai nt to det erm ne di schargeability of debt by
Debt or s/ Def endants, Stephen D. Shuger and Joanne M Shuger, to
Plaintiff, WIton Savings Bank. The followi ng attorneys
appeared on behalf of their respective clients: H Raynond
Terpstra Il for Plaintiff Bank, and David Scieszinski for
Def endant s. At the conclusion of said trial, the Court took
the matter under advi senment upon a briefing schedul e. Briefs
were tinely filed and the Court considers the matter fully
subm tted.

This is a <core proceeding pursuant to 28 U S.C
8157(b)(2)(I). The Court, upon review of the pleadings, as
anended, evidence presented, argunents of counsel, and briefs

subm tted, now enters its findings and concl usi ons pursuant to



Fed. R. Bankr. P. 7052.



FlI NDI NGS

1. St ephen D. Shuger ad Joanne M Shuger filed their
Chapter 7 Voluntary Petition on Septenber 1, 1987.

2. Def endants were farners and engaged in farm ng under
t he nanme of Shuger Farns. Their farm ng operation consisted
of grain crops of corn and soybeans, and the raising of hogs.

Def endants termnated their farmng operation during the
wi nter of 1986-87 and 1986 was their |ast crop year

3. W Ilton Savings Bank, (hereinafter "WIlton Bank") is
a banking corporation which advanced |oans to Defendants to
enable themto operate their farm ng operation.

4. The debt of Defendants to WIlton Bank is evidenced
by a Prom ssory Note which represented an FrmHA guaranteed
operating loan with a maximum line of credit of $125,000.00
This note was executed in My 1986. It represented the
consolidation of several previous prom ssory notes for
operating and personal obligations in the approximte anount
of $53, 600. 00. Pursuant to said operating note, WIton Bank
advanced nonies for various 1986 operating expenses, including
advancement for rent, feed, chem cals, seed, fuel, and the
repurchase of grain from Comodity Credit Cor por ati on,
(hereinafter C.C.C.).

5. Def endant s/ Debtors schedul ed the debt to WIton Bank

as a secured debt of approximately $167, 600. 00.



6. The indebtedness to WIton Bank was secured, in
part, by agricultural security agreenents. The collateral was
described as equipnent, farm products, fixtures, accounts,
docunments, and general intangibles, now owned or thereafter
acquired, and all products of, proceeds of, additions to, and
repl acenents of said coll ateral

7. The Shugers participated in the 1986 federal feed
grain program This participation was adm nistered by the
ASCS offices in Muscatine and Cedar Counti es.

8. St ephen Shuger harvested the corn and bean crop
during the fall of 1986. He secured C.C.C. |loans on the 1986
corn and bean crops and sealed this grain, except grain raised
on the Snyder Farm which was not in the program

9. On Novenmber 20, 1986, WIton Bank executed and
delivered to C.C.C. a "Lien Waiver" on Defendants' 1986 corn
and bean crop.

10. The loan proceeds from the C.C.C. |oans were paid
jointly to Stephen Shuger and WIton Bank. These proceeds
were deposited with WIton Bank and credited against the
Shuger i ndebt edness to said Bank under the operating |oan.

11. Stephen signed up for the 1987 feed grain program
before he decided to quit farm ng. He received an advance
program payment, approximtely $10,000.00, which was paid to
W ton Bank.

12. Stephen  Shuger commenced liquidating his farm



operation during Decenber 1986, and early w nter of 1987.
WIlton Bank was not aware of this until on or about February
3, 1987. Al of the hogs had been sold by February 17, 1987.

13. On Decenber 19, 1986, W ton Bank  advanced
$26,500.00 to the Shugers for payment of rent and farm
operati ng expenses incurred during the 1986 crop year.

14. On Decenber 23, 1986, and December 30, 1986, WIton
Bank advanced a total of $11,075.00 to Stephen Shuger.
St ephen used sone of this advancenment of funds to purchase PIK
Certificates and redeemgrain with these certificates.

15. In January and February of 1987, Stephen sold hogs
and the proceeds were deposited with WIlton Bank on the
operating |loan. Stephen used grain raised on the farmas feed
for the hogs prior to the time that they were sold.

16. On January 14, 1987, WIlton Bank advanced $5, 000.00
to the Shugers for |iving expenses.

17. In January and February of 1987, Stephen was
thinking that he mght file a petition under the Bankruptcy
Code.

18. During the first few nonths of 1987 Stephen did not
know where he was going to get the financing to redeem the
sealed grain. WIton Bank would not finance this transaction
as the price of corn was at or below the amunt of the C. C C
| oan.

19. Stephen suggested to WIlton Bank that he assign al



of his interest in the sealed grain to the bank. Warm weat her
was approaching and there was concern that the grain would
spoi | .

20. WIlton Bank declined Stephen's offer and advised
St ephen that he should handle the grain. WIton Bank did not
request an accounti ng.

21. Stephen borrowed noney from his father, received an
advance from a grain dealer, and took sonme noney from a joint
account to fund the PIK certificates which were used to fund
t he redenption of the grain.

22. Upon redenption of the sealed grain, Stephen sold
the grain and used the proceeds to repay the grain dealer and
his father for their advances and repay the governnent for the
advance paynment on the 1987 feed grain program

23. On or about January 27, 1987, the Shugers cl osed out
t heir checking account at WIton Bank.

24. Stephen opened a checking account at Liberty Trust
and Savings Bank, Durant, lowa (hereinafter "Liberty Bank"),
during the very early part of February 1987. This account was
still open on Septenber 1, 1987, when the Shugers filed their
Chapter 7 petition.

25. The Shugers did not reveal the Liberty Bank account
in their Statenment of Financial Affairs. On Septenber 2,
1988, Stephen Shuger swore under oath as follows: "that | made

no deposits of any farmincome in 1987 in any bank other than



the WIlton Savings Bank."

26. Defendants received the follow ng 1986 Federal Feed
Grain entitlenents in March 1987, from the Cedar and Muiscati ne
County ASCS offi ces:

a. Cash from the Cedar county office in the anount
of $1,290. 21.

b. PIK Certificates fromthe Cedar County office in
t he ampbunt of $1,273. 90.

cC. Cash from the Miuscatine County Ofice in the
amount of $364. 65.

d. PIK certificates from the Miscatine County
office in the anmpunt of $413. 31.

27. Defendants redeemed 1986 <corn, previously sealed,

fromthe C.C.C. on the foll owi ng dates and anounts:

a. 2,880 bushels on 4/6/87 at $1.82 per bushel for

$5, 241. 60.
b. 10, 008 bushels on 4/6/87 at $1.82 per bushel for
$18, 214. 56.
28. Def endants redeened 1986 beans, previously sealed,

fromthe C.C.C. on the foll owi ng dates and anounts:
a. 1,882 bushels on 5/4/87 at $4.56 per bushel for
$8, 581. 92.
b. 1,180 bushels on 5/4/87 at $4.56 per bushel for
$5, 380. 80.
29. Defendants had an overage of corn when they redeened

the C.C.C. sealed corn on April 6, 1987, of 2,874 bushels



During April and May, 1987, corn sold for approximtely $1.50
to $1.60 per bushel. Usi ng an average of $1.55 per bushel,
the fair market value of this corn was $4, 454. 82.

30. Defendants had an overage of beans when they

redeemed the C.C.C. sealed beans on My 4, 1987, of 33

bushel s. During April and My, 1987, beans sold for
approximately $5.20 to $5.75 per bushel. Usi ng an average of
$5.57 per bushel, the fair market value of these beans is
$183. 81.

31. On or about January 30, 1987, Defendants sold beans
to Treimer Grain & Storage, Durant, |[|owa. These beans were
produced by Defendants and paynent for the beans, $2,220.88,
was made payable to Benjam n Shuger, Defendants' 9year-old
son.

32. Except for paynents from the Chapter 12 trustee in
Oct ober 1987, WIlton Bank did not receive any of the federa
feed grain paynments, proceeds from the redeened grain, and
proceeds fromgrain sales during 1987.

33. Defendants sold their grain and sone of the proceeds
therefrom were deposited in their account at Liberty Bank
during 1987.

34. When questioned about the wunaccounted for funds,
Stephen first testified that they were paid to WIton Bank.
VWhen doubt was cast upon this disposition, Stephen then

testified that the funds were used for |iving expenses. Wen



doubt was cast upon this disposition, Stephen testified that
the funds were used for operating expenses. When doubt was
cast upon this disposition, Stephen testified that the npney
was actually paid to his son and father to repay them for
| oans made to Stephen. Nei t her Stephen's son nor father are
secured creditors. Stephen did not keep records of his
financial dealings with his father and son.

DI SCUSSI ON

This matter canme before this Court on conplaint filed by
WIlton Savings Bank, WIlton, lowa, alleging that Debtors had
violated 11 U. S.C. 8523(a)(2) and (4) in their pre-petition
dealings with the Bank. Trial was held and at the close of
the evidence, Plaintiffs nmoved to amend the conplaint to
conply with the evidence. The notion to anmend was granted.
The anended conmplaint, as filed, alleges that Debtors violated
11 U S.C. 8523(a)(2), (4), and (6) in their dealings with the
Bank.

The evidence submitted at trial does not support a
finding of fraud pursuant to 8523(a)(2) nor a finding of theft
under 8523(a)(4). There has been a failure of proof to show
t hat Defendants had an intent and purpose of deceiving WIton
Bank or intent to fraudulently m sappropriate the funds at the
time they received the advances. The evidence does, however,
support a finding that Debtors violated 8523(a)(6) and that

di scharge shoul d, therefore, be denied as provi ded herein.



| . Nondi schargeability Under 11 U.S.C. 8523(a)(6)

Section 523(a) provides, in pertinent part:

A di scharge under 8727, 1141, 1228(a), 1228(b),
or 1328(b) of this Title does not discharge an
i ndi vi dual debtor from any debt - -

(6) for willful and malicious injury

by the debtor to another entity or to the
property of another entity.

It is well settled that this provision includes debts for

“willful and malicious" conversion of property. 1n re Jacobs,

47 B.R 526, 527 (Bankr. S.D. Fla. 1985). The el enments of a
willful and malicious conversion under this section nust be

proven by clear and convincing evidence. See Anerican Honda

Fi nance Corp. v. lLoder, 77 B.R 213, 214 (N.D. lowa 1987).

Conver si on i's generally defi ned as the wrongful
assunption of "dom nion over personal property by one person
to the exclusion of possession by the owner and in repudiation

of the owner's rights.” In re Hicks, 100 B.R 576, 577 (Bankr

MD. Fla. 1989); In re Pommerer, 10 B.R 935 (Bankr. D. M nn.
1981).

In a ruling on a transfer in breach of a security

agreenment, the Eighth Circuit established the definition of

willful and malicious. In re Long, 774 F.2d 875, 881 (8th
Cir. 1985). According to the Eighth Circuit, wllful neans
headstrong and knowing, and malicious neans targeted at the

creditor, at least in the sense that the conduct is certain or

10



al nost certain to cause financial harm |1d. These terms nust
be separately analyzed and both found to apply to the
ci rcunmst ances of the case.

In proceeding with its analysis, the Court keeps well in
m nd that statutory exceptions to discharge are to be narrowy
construed and that 523(a)(6) requires that a "hei ghtened |evel

of culpability" must be found for this exception to discharge

to apply. Long, supra. The Court nust find that Debtors
acted both willfully and maliciously in converting proceeds
fromcollateral away from Bank

I n Decenber 1986, Debtors borrowed $26,500.00 from Wl ton
Bank for payment of rent and farm operating expenses and
$11,075.00 for redenption of sealed grain; in January 1987,
t hey borrowed $5,000.00 for |iving expenses. During the next
several nonths, Shugers received farm program paynents on the
1986 crop in which they knew WIton Bank held a security
interest; Shugers redeenmed sealed bushels of corn and beans
fromthe 1986 crop and |iquidated them and Shugers |i qui dated
1986 crops which had not been seal ed, but stored. None of the
proceeds from these activities were turned over to WIton
Bank.

The Court finds that these acts of Debtors in converting
proceeds of <collateral of WIton Bank were wllful. Thi s
finding is based on several facts that energed in testinony at

trial. Though Shuger obtained funds on |loan from the Bank in

11



order to redeem stored grain fromthe C.C.C. in |ate Decenber
1986, none of the proceeds from sale of the grain redeened
during 1987 was applied to the indebtedness with the Bank.

In addition, the fact that Debtors opened a bank account
at Liberty Trust and Savings Bank, Durant, lowa, in early
February 1987, was not revealed in Debtors' Statenment of
Fi nancial Affairs. In fact, M. Shuger stated on affidavit in
t hese proceedi ngs that he "made no deposits of any farmincone
in 1987 in any bank other than the WIlton Savi ngs Bank". Sone
of the proceeds from sale of the sealed grain were, in fact,
deposited at the Liberty Bank during 1987. The evidence
showed that Stephen Shuger was contenplating filing bankruptcy
in January and February 1987. Further, when Debtor sold beans
in January 1987, the check for the proceeds was nade payable
to his 9-year-old son.

These facts show with clear and convincing evidence that
Debtors actions were headstrong and know ng. There can be
little, if any, doubt Debtors opened the account at Liberty
Bank for the purpose of depositing funds therein without
know edge of WIton Savings Bank. There also can be little
if any, doubt that Debtors knew WIlton Bank held a security
interest in the proceeds fromthe redeened grain, particularly
in light of the fact that Debtors borrowed from WIton Bank
for the purpose of redeenm ng the grain. The evidence also

shows clearly and convincingly that Debtors actions were

12



mal i ci ous. By opening the account at Liberty Bank in early
February 1987, and opening an account at First National Bank,
Muscati ne, lowa, on or about January 20, 1987, on or about the
time Debtors closed their account at WIton Bank, Debtors show
that their actions were targeted at WIton Bank. Debt ors
clearly wished to be able to deposit funds wthout the
know edge of W Iton Bank. These actions by Debtors, having
been found to be wllful and nmalicious, render the debt to
WIlton Savings Bank nondischargeable pursuant to 11 U. S. C
8§523(a) (6). The Court nust now determ ne the amount of the
i ndebt edness to which this ruling will apply.

The conplaint prays for an order denying discharge of
Debtor's indebtedness to WIlton Savings Bank in the anpunt of
$47,281.67. This is not the full amunt of the debt to Bank,
but rather is the anount the Bank claim Debtors wongfully
obtained by liquidation of 1986 crops in violation of its
security agreenment with the Bank. The amount of the debt
whi ch should be held to be nondi schargeabl e rai ses sub-issues
as to (1) whether Debtors' interest in PIK paynents could be
assigned to the Bank as security for |oans, and (2) how the
lien waiver granted by Bank to C.C.C. is properly interpreted
as affecting the security interests of Bank in Debtors' 1986
crops.

1. PIK Certificates as Coll ater al

There are two |lines of cases regarding the availability

13



of PIK certificates as collateral for |oans. One line of
cases has held that PIK certificates are assignable as

security. See, e.qg., Security Bank and Trust Co. v. Case (In

Re George), 85 B.R 133 (Bankr. D. Kan. 1988). The other line

of cases has held that |anguage in the Code of Federal
Regul ations does not allow PIK certificates to be assigned as
collateral for loans. One of these cases was decided by Judge
Jackwig and affirnmed by the Federal District Court for the

Southern District of |owa. In Re Hunerdosse, 85 B.R 595

(Bankr. S.D. lowa 1988), aff'd. sub nom United States of

America v. Hunerdosse, No. 88-364-B (S.D.lowa, filed Nov. 28,
1988).

The chronol ogy of this case is virtually the sane as that

in Hunerdosse. That is, the security agreenent was entered

into in spring 1986, the regulations controlling assignability

which were controlling in Hunerdosse were promulgated first in

June 1986, and the PIK certificates in question were issued
after the pronulgation of the regulations. Therefore, this
Court, being bound by the District Court decision therein,

hol ds consistently with Hunerdosse that the PIK certificates

wer e nonassi gnabl e.

l11. Effect of Lien Wiiver

On November 20, 1986, WIton Bank executed and delivered
to C.C.C. a docunent entitled "Lien Wiver". Thi s docunent

concerned Debtors' 1986 corn and bean crops. The effect of

14



the lien waiver was to allow C.C.C. to have a first lien on
the grain as required by regulations governing C. C C. 7
C.F. R 81421.10.

Two enployees of A.S.C.S. testified that they understood
the lien waiver docunent to operate as a subordination
agreenment issued for the Ilimted purpose of allowing the
farmer to conply with C.C.C. regulations which require C.C.C
to obtain a first lien on grain which the farnmer w shed to
seal . The docunent itself states, at (2) in the box checked
by WIlton Savings Bank, that the Bank "[a]uthorize[s] the | oan

proceeds to be disbursed jointly to the producer and the

undersi gned lienholder"”. [Enphasis added.]

However, the |anguage in the body of the document states
"The undersigned holder of a lien on the above described
commodity does hereby waive, relinquish and surrender all

right, title and interest in said commodity in order that the

producer may obtain a |oan upon the security thereof.
[ Enphasi s added]. The plain and generally accepted neaning of
a waiver, relinquishment or surrender of all right, title and
interest is that absolutely no right, title or interest

remai n. In Re Bar C Cross Farns & Ranches, Inc., 48 B.R 976

(D. Col 0. 1985). The Court wll not resort to rules of
construction where intent of the parties is expressed in clear

and unanbi guous terns. Gendler Stone Products Co. v. Laub,

178 N.W 2d 628 (lowa 1970).

15



In addition, the Bank did realize sonme return on the 1986
crops which were subsequently sealed, as they were named on
the checks issued by CC.C. at the tine the grain was seal ed.

Therefore, after fully considering the plain |anguage of
the lien waiver, the testinony at trial, and the purposes of
the lien waiver, the Court concludes that the Bank did waive

their security interest in the 1986 crops under loan to C C. C

16



| V. Cal cul ation of the Nondi schargeabl e Debt

Based on the above anal yses that the Bank could not hold
a security interest in the PIK certificates and that the "Lien
Wai ver" document did not affect the security interest of the
Bank, the Court finds that the Bank had a valid security
interest in the following property at the follow ng values

whi ch were converted by Debtors:

$ 1, 209.22 Cash received from Federal Feed Grain
Program from Cedar County 3-19-87
381. 03 Cash received from Federal Feed Grain
program from Muscati ne County 3-19-87
4,454, 82 Fair market value of overage of corn
recei ved 4-6-87.
177. 87 Fair market value of overage of beans
recei ved 5-4-87.
2,220. 88 Amount received for beans sold to
Tr ei mer

Grain & Storage 1-30-87

$ 8,443.82

CONCLUSI ON AND ORDER

Debtors acted willfully and maliciously in |iquidating
their 1986 crop and converting the proceeds to the detrinent
of WIlton Saving Bank, who Debtors knew to hold a wvalid
security interest in said crops. The value of the PIK
certificates received for those crops as part of the 1986

Federal Feed Grain Program were not eligible as security under

17



the Bank's security agreenment with Debtors; therefore, that
anount  cannot be included in the calculation of the
nondi schar geabl e debt. The "Lien Wiiver" executed by Bank did
wai ve their security interest in the crops under loan to
C.C.C

It is THEREFORE ORDERED t hat the Shugers' indebtedness to
WIlton Savings Bank is nondischargeable in the anpunt of
$8, 443. 82.

Dated this 15th day of June, 1990.

/sl
Russel | J. Hil
U. S. Bankruptcy Judge
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