UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
ADEN RAY STEWART and Case No. 89-2754-C H

MADELI NE VALI ERE STEWART, . Chapter 7
Debt or s. :

ORDER- - FniHA OBJECTI ON TO CLAI M OF EXEMPTI ONS

On April 3, 1990, an evidentiary hearing was held on
Far mers Home Adm ni stration's obj ecti on to claim of
exenpti ons. The following attorneys appeared on behalf of
their respective clients: Steven R Hahn for Aden Ray Stewart
and Madeline Valiere Stewart (hereinafter referred to as "Aden
and Madeline Stewart"); and Kevin R Query, Assistant U S.
Attorney, for the United States of Anerica on behalf of the
Farmers Home Administration (hereinafter referred to as
"FrHA") . At the conclusion of said hearing, the Court took
the matter wunder advisenment upon a briefing deadline. The

Court considers the matter fully submtted.

This is a <core proceeding pursuant to 28 U S.C
8157(b) (2)(B). The Court, upon review of the pleadings,
evidence admtted, and argunments and briefs of counsel, now

enters its findings and conclusions pursuant to Fed. R Bankr. P.
7052.
FI NDI NGS
1. Aden and Madeline Stewart filed a petition praying
for relief under Chapter 7 of the Bankruptcy Code on Decenber
7, 1989.



2. Aden and Madeline Stewart clainmed farm nmachinery in
t he anount of $5,275.00 as exenpt property on Schedul e B-4.

3. FmHA objected to this clainmed exenption on the basis
that it was partnership property and as such Aden and Madeli ne
could not claimit as a personal exenption.

4. Aden and Madeline are retired farmers after having
farnmed for 50 years.

5. Aden and Madel i ne have three sons, Dale, David, and
Dean. Dal e and his wife, Jerri, remained on the farm Aden
and Madeline have always actively involved the entire famly
in their farm ng operation.

6. On or about Septenber 27, 1984, Aden, Madeline, Dale
and Jerri Stewart visited the FnHA office in Munt Ayr, |owa.

They had been farm ng under the nanme of Stewart Farnms and had
borrowed noney from the Tingley Savings Bank, Ringgold County,
| owa, under the nane of Stewart Farns.

7. The Tingley Savings Bank failed and the Federal
Deposit Insurance Conpany, FDIC, becane the receiver of the
bank.

8. Stewart Farns thereby became obligated to FDIC in
the amunt of $139,000.00 on chattels. Aden and Madeline
Stewart owed FDIC $75, 000. 00 on real estate.

9. The Stewart famly was unable to reach an agreenent
with FDIC concerning said debt and went to FnHA for financial

assi st ance.



10. FmHA regul ations prevented FnHA from financing the
Stewarts in the same manner that the Tingley Savings Bank had
financed the Stewarts. FMHA offered the Stewarts three
options: 1) have the partnership assune Aden's individual rea
estate debt and make Dale a partner on the real estate; 2
split the operation into individual operations; or 3) sell the
entire operation to Dale, and have Dale operate as a solo
operation. (Exhibit E).

11. During February 1984, Aden, Madeline, Dale, and
Jerri Stewart contacted their personal attorney for the
purpose of having a partnership agreenent drafted. The
Stewarts provided the necessary information, and on March 1,
1984, they signed a partnership agreenment. (Exhibit A). FnHA
did not have any participation in the preparation of this
partnershi p agreenent.

12. The partnership agreenent recited that Aden,
Madel i ne, Dale, and Jerri Stewart had been engaged in a joint
farm operation and desired to continue that operation and
enter into a |ease agreenent for the continued operation of
the farmreal estate

13. The parties agreed that Dale and Jerri would furnish
| abor for the operation of a dairy and stock cattle operation
and Aden and Madeline would furnish the Jland for that
oper ati on. The partners agreed to share in the nmgjor

decisions involved in the farm operation which included the



dairy and beef herd operations and the mmintenance of the hog
and corn operation on the real estate. Aden and Madeline were
to receive one-half of the mlk check in lieu of cash rent.

14. This agreenment provided that as of the date of the
agreenent, the partnership owned the |ivestock and machinery.

This agreenent also provided that the partnership owned
repl acenent machi nery by purchase or trade, and any property
acquired jointly by the nutual efforts of the parties.

15. The agreenent provided that it is subject to the
laws of the State of Iowa wth regard to partnershinp.
Regarding term nation of the partnership, Clause 7 of the
agreement provided in pertinent part:

...Nno termnation of the partnership nor | ease
manner provided by 8562.7 of the 1983 Code of
| owa, unless the parties shall all enter into a
witten agreenent for the term nation of said
partnership under such ternms and conditions as
agreenment shall be acconplished in any manner
ot her than the all shall agree to...

16. There has never been a witten term nation of the
partnership.

17. On WMay 1, 1984, FnHA granted an energency loan in
the name of Stewart Farns (Exhibit B). Aden, Madeline, Dale,
and Jerri Stewart signed this note individually and as
partners of Stewart Farns.

18. Stewart Farnms conveyed a security interest in

personal property, including farm nmachinery, owned by the

partnership to secure |oans by FnHA to Stewart Farms (Exhibit



C1). The security interest was perfected by a financing
statement filed with the lowa Secretary of State. (Exhi bi t
D)

19. Dale and Jerri Stewart filed a petition praying for
protection under Chapter 7 of the Bankruptcy Code on My 15,
1989.

20. Dale and Jerri claimed farm machi nery and equi pnment
utilized by Stewart Farms as exenpt property. FrHA failed to
raise a tinmely objection to this claimof exenpt property.

21. Thereafter, Dale and Jerri filed a notion to avoid
lien and alleged that FmHA claimed a non-purchase, non-
possessory lien on the farm machi nery and equi pnent.

22. On OCctober 23, 1989, a default order was entered
granting Dale and Jerri's motion to void lien on the farm
machi nery and equi pnent.

23. Thereafter, Aden, Madeline, Dale, and Jerri Stewart
di vided the partnership property with know edge of FnHA.

DI SCUSSI ON

FmHA obj ected to the Aden and Madeline clainmed exenption
in farm nmachinery on the basis that the machinery was
partnership property and as such Aden and Madeline could not
claimit as a personal exenption. | ndi vi dual partners cannot
exenpt partnership property in a bankruptcy proceeding. 1In re
Warth, slip op. No. 88-0580-D, (Bankr. S.D. |owa, Septenmber
1988) .



The initial issue in this case is whether Aden/ Madeline
Stewart and Dal e/Jerri Stewart fornmed a partnership. lowa |aw

regarding this issue is stated in Thorpe Credit, Inc. V.

Wichter, 412 N.W2d 641, 647 (lowa App. 1987):

A partnership is defined as "an associ ation
of two or nore persons to carry on as cCoO-
owners a business for profit.” | owa Code
§544. 6. Four elenments are necessary to
create a partnership: 1) an intent by the
parties to associate as partners; 2) a
busi ness; 3) earning of profit; and 4) co-
ownership of profits, property and control

Farmers Grain Co., lInc., 401 N.W2d 596,
598-99 (lowa App. 1986). Under lowa | aw,
an intention to associate is the crucial
test of the partnership. Chariton Feed &
Gain, Inc. v. Harder, 369 NW2d 777, 785
(lowa 1985). An intention to associate
need not be in witing;, an intent to
associate may be gleaned from the conduct
of the parties and the circunstances
surroundi ng the transacti ons. Anderson v.
WAl ker, 256 lowa 1324, 1328-29, 131 N.W2d
524, 526-27 (1964).

In the instant case, Aden/Madeline Stewart had an
intention to associate as partners with Dale/Jerri Stewart.
Aden and Madeline always actively involved the entire famly
in the farm ng operation and had been farm ng under the name
of Stewart Farns and borrowed noney from the Tingley Savings
Bank under the name of Stewart Farns. Further, Aden/ Madeline
Stewart and Dale/Jerri Stewart chose to formalize the
partnership arrangenent by having their personal attorney
draft a partnership agreenent. On March 1, 1984, Aden,

Madel i ne, Dale, and Jerri Stewart signed said partnership



agreenment. The intent by Aden/ Madeline Stewart and Dal e/ Jerri
Stewart to associate as partners is clearly evidenced by the
parti es' conduct and the partnership agreenent.

The Aden/ Madeline and Dal e/Jerri Stewart partnership is a
busi ness, for the earning of profit, wth co-ownership of
profits, property and control. This is evidenced by the
partnership agreenment which states that Aden, Madeline, Dale,
and Jerri Stewart had been engaged in a joint farm operation
and desire to continue that operation and enter into a |ease
agreement for the continued operation of the farmreal estate.

The partnership agreenment further provides that Dale and
Jerri would furnish |abor for the operation of a dairy and
stock cattle operation and Aden and Madeline would furnish the
| and for that operation. Under the partnership agreenent, the
partners agreed to share in the mmjor decisions involved in
the farm operation, which included the dairy and beef herd
operations and the maintenance of the hog and corn operation
on the real estate. Further, under the partnership agreenent,
Aden and Madeline were to receive one-half of the m |k check
inlieu of cash rent. Finally, the agreenment provided that as
of the date of the agreenent, the partnership owned the
i vestock and machinery and the partnership owned repl acenent
machi nery by purchase or trade, and any property acquired
jointly by the nmutual efforts of the parties.

In summary, t he conduct of the parties and the



partnership agreenent show that Aden/ Madeline Stewart and
Dal e/ Jerri Stewart fornmed a partnership under lowa |aw.

The  next issue is whether said partnership has
term nated, thus allow ng Aden and Madeline Stewart to exenpt
the farm machinery as individuals. The Aden/ Madel i ne Stewart
and Dale/Jerri Stewart partnership agreenment provides in
clause 7 that the partnership can only be term nated by
conplying with the provisions of |lowa Code 8526.7 or entering
into a witten agreenent for the termnation of the
partnership. The partnership agreenent controls over the
provi sions of the Uniform Partnership Act [lowa Code 8554].

See In re Stanley - Southwest |nvestnments, Ilnc., 96 B.R 701,

704 (Bankr. WD. Texas 1988); In re Inperial 400 Nat., lInc.,

429 F.2d 671 (3rd Cir. 1970). The Stewart partners did not
provide written notice of term nation pursuant to 8562.7 nor
enter into a witten agreement for termnation of the
partnership. Therefore, the Aden/Madeline and Dale/Jerri
Partnershi p has not term nated.

The final issue concerns the effect of the October 283,
1989 default order in the Dale and Jerri Stewart bankruptcy,
granting Dale and Jerri's notion to avoid lien on the farm
machi nery and equi pnment. Dale and Jerri Stewart filed a
voluntary Chapter 7 petition on My 15, 1989. Dal e and Jerri
claimed farm machi nery and equi pment utilized by Stewart farns

as exenpt property. FMHA failed to raise a tinmely objection



to this claim of exenpt property. Thereafter, Dale and Jerri
filed a notion to avoid lien and alleged that FnHA cl ai ned a
non- pur chase, non-possessory lien on the farm machi nery and
equi prment . On COctober 23, 1989, a default order was entered
granting Dale and Jerri's notion to avoid lien on the farm
machi nery and equi pnent.
Aden and Madeline Stewart assert that the October 23,
1989 default order precludes litigation of the issue of
whet her Aden and Madeline Stewart's farm machinery is exenpt.
Under the doctrine of col | ateral est oppel , a prior
adjudication precludes re-litigation of an issue if the
following requirements are net: 1) the issue sought to be
precluded nust be the same as that involved in the prior
action; 2) that issue nmust have been actually litigated; 3) it
must have been determned by a valid and final judgnent; and
4) the determ nation nust have been essential to the prior

j udgnent . Matter of Ross, 602 F.2d 604, 608 (3rd Cir. 1979);

see also Harrison v. State Bank of Bussey, 440 N W2d 398

(I owa App. 1989).

There was no actual litigation of the partnership
exenption issue in the Dale and Jerri Stewart bankruptcy. The
FMHA failed to tinely raise an objection. Therefore, the
Cct ober 23, 1989 default order granting Dale and Jerri's
nmotion to avoid the lien on the farm machinery and equi pment

does not preclude the determnation of whether Aden and



Madel i ne Stewart's farm machi nery is exenpt.
CONCLUSI ON AND ORDER

VWHEREFORE, based on the foregoing analysis, the Court
concludes that Aden and Madeline Stewart nmay not claim
exenptions in the farm machi nery because it is property of the
Aden/ Madel i ne Stewart and Dal e/ Jerri Stewart partnership.

| T IS ACCORDI NGLY ORDERED that FnmHA's objection to claim
of exenptions is sustained.

| T IS FURTHER ORDERED that the parties shall contact the
Court to schedule a hearing on the nmotion to avoid lien filed
January 25, 1990.

Dated this 11th day of June, 1990.

/ s/

Russel | J. Hil
U. S. Bankruptcy Judge
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