UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa
In the Matter of

PATRI CK W LLI AM HI LL and : Case No. 88-0062-WH
PEGGY JOAN HILL,

Debt or s. ' Adv. No. 88-0084
FCC NATI ONAL BANK,

Pl aintiff,
V.

PATRI CK W LLI AM HI LL and
PEGGY JOAN HI LL,

Def endant s.

ORDER- - TRIAL_ON COVPLAI NT TO
DETERM NE DI SCHARGEABI LI TY OF DEBT

On August 9, 1989, a trial was held on the conplaint to
determ ne dischargeability of debt. Stephen H Krohn appeared on
behalf of Plaintiff and Casey J. Qinn appeared on behalf of
Def endant . At the conclusion of said hearing, the Court took the
matter under advi senent upon a briefing deadline. Briefs were tinely
filed and the Court considers the matter fully submtted.

This is a core proceeding pursuant to 28 U S. C 8157(b)(2)(1).
The Court, wupon review of the pleadings, evidence, argunents of
counsel , and briefs submtted, now enters its findings and

concl usi ons pursuant to F.R Bankr.P. 7052.



ElI NDI NGS OF FACT

1. On January 13, 1988, Debtors filed a voluntary Chapter 7

Petition.
2. In July of 1987, Patrick and Peggy H Il executed and
delivered to Plaintiff an application for a credit card. Debt or s

requested an additional card in the nane of Peggy Hill

3. Plaintiff conducted a credit card check on the Debtors
before issuing the cards to Debtors. The credit check showed that
t he Debtors owed a total of $6,916.00 as of July 12, 1987.

4. Debtors were aware that the limtation on their |ine of
credit under their account with Plaintiff was $3, 000. 00.

5. When the cards were sent to Debtors, Debtors were sent a
cardhol der agreenent which, anong other provisions, provides: "Wen
you use your account or permt soneone else to use it for purchases
or advances, you represent to us that you have the intention and
ability to pay and you promse to pay for all such purchases and
advances as well as any finance charge and other fees, if any, that

may be due.”

6. The following is a listing of charges nmade on Debtors'
account :
9/ 21/ 87 K Mart $ 47.81 Purchase of sundry
itens.
9/ 21/ 87 Cash Advance $1, 000. 00 Deposi t ed in
debt ors

checki ng account to
pay bills.



9/ 26/ 87 Tar get $ 159.09 Pur chase of
portabl e
t el evi sion set used
in debtor's sem
trailer truck

9/ 26/ 87 Sapp Bros. $ 161.14 Purchase of
portabl e

Truck Pl z. refrigerator and

hot pot used in
debtor's

sem trailer truck

10/ 2/ 87 Swan Productions $ 42.40 vi deo t ape.

10/ 5/ 87 Pent house Product $ 92.95 vi deo t ape.

10/ 26/ 87 K Mart $ 82.99 sundry itemns.

10/ 27/87 J.C. Penney $ 78.37 table cloth and

l'i nen.

10/ 28/ 87 Pam da $ 11.44 sundry itens.

10/ 27/ 87  Hardwar e Hanks $ 27.93 har dwar e.

10/ 29/ 87 Cash Advance $1, 300. 00 deposi ted in
debt ors

checki ng account to
pay bills, one of
whi ch was t he

repair
of debtor's auto.
11/ 6/ 87 Mul timedi a $ 32.95 vi deo tape.
TOTAL $3,037. 07
7. Debtors tendered one paynent to the bank of $49.00 on

Cct ober 16, 1987, and nade no further paynents to Plaintiff.

8. On the Novenber 27, 1987 billing statenent, the billing
statenent which lists the last charges incurred by Debtors, the
out standi ng balance is $3,097.99. The Novenber 27, 1987 billing

statenent is also the first billing statement to report that Debtors



had exceeded their credit line limt.

9. Debtors regularly made purchases on their credit cards for
[iving necessities. Payments on these credit cards were then made
with nmonthly income. Each Debtor testified that they did not consult
the other regarding the charges nmmde on Debtors' account wth
Plaintiff and they intended to repay Plaintiff when the charges were
made.

10. Patrick Hill testified that his gross inconme fromtrucking
was reduced by expenses incurred in his enploynment. The portable
television, hot pot, and refrigerator purchased on Septenber 26,
1987, were purchased for his use in the truck he drives in his
enpl oyment. Patrick H Il was able to reduce his expenses by sl eeping
and eating neals in his truck.

11. Debtors testified that they first contacted an attorney
concerning their financial circunstances around Christmas tine in
1987.

12. Patrick Hi Il testified that he sold a parcel of rea
estate in the spring/sumer of 1987 vyielding net proceeds of
$10, 000. 00. He further testified that he deposited approxinmately
$7,000. 00- $8, 000. 00 in his existing stockbroker account and used the
remai ni ng proceeds to pay other credit card debt. M. H Il purchased
a grain option valued at approximtely $10,000.00 that expired in
m d- Sept enber 1987. The grain option had value up until the date of
expiration.

13. Debtors' Statenent of Financial Affairs for Debtor Not



Engaged in Business, lists Patrick HIl's occupation as truck driver,
with Patrick H Il enployed for two years by Minliner Mtor Express.

Debtors' 1986 incone is |listed as $21, 000.00, and 1985 income |isted
as $18, 000. 00.

14. Schedule A-3 of Debtors' Chapter 7 petition lists total
unsecured debt of $27,444,72, and lists Plaintiff's debt as
$3, 097. 99.

DI SCUSSI ON

Bankrupt cy Code section 523 lists 10 exceptions to di scharge and

provides in relevant part:

(a) A discharge wunder section 727... does not
di scharge an individual debtor from any debt--

(2) for noney, property, services, or an
ext ensi on, renewal , or refinancing of
credit, to the extent obtained by--

(A) false pretenses, a false representation, or
actual fraud, other than a statenent
respecting the debtor's or an insider's
financial condition...

11 U.S.C. §523(a)(2)(A).

The standards for holding a credit card debt nondi schargeabl e

under 8523(a)(2)(A) are stated in Mtter of Stewart, 91 B.R 489
(Bankr. S.D. lowa 1988):
In or der to hol d a credit card debt

nondi schar geabl e under (8523(a)(2)(A), the court
must find that (1) the debtor knowi ngly nade a



fal se representation; (2) the debtor intended to
deceive the <creditor; and (3) the creditor
relied upon the false representation. Conerica
Bank--M dwest v. Koul ounbris, 69 B.R 229, 230
(N.D. Ill. 1986); In re Schmdt, 36 B.R 459,
460 (E.D. M. 1983); and Mtter of Buford, 25
B.R 477, 481 (Bankr. S.D.N. Y. 1982). The use
of the credit card is an inplied representation
to the issuer that the holder has both the
ability and the intention to pay for the
purchases and t he advances. Conerica, 69 B.R at
230; Schmdt, 36 B.R at 460; Buford, 25 B.R at
481. Intent to deceive may be inferred when the
cardhol der knew or should have known that the
cardhol der was insolvent and had no ability to
pay. Buford, 25 B.R at 481. However,
i nsol vency al one does not establish intent to
deceive. Schnidt, 36 B.R at 460.

The plaintiff has the burden of proving each of the el enents by

cl ear and convincing evidence. Matter of Van Horne, 823 F.2d 1285

(8th GCr. 1987). Regarding the evidence presented, the Eighth

Circuit has stated that it:

nmust be viewed consistent with the congressiona
intent that exceptions to discharge be narrowy
construed against the creditor and liberally
agai nst the debtor, thus effectuating the fresh
start policy of the Code. These considerations,
however, "are applicable only to honest
debtors. ™"

Matter of Van Horne, 823 F.2d at 1287.

In the case sub judice, the third elenment is easily proven by
cl ear and convincing evidence. Debtors used their cards on the dates
listed in the facts. Plaintiff relied upon the use as a
representation that Debtors could and woul d pay the debt.

Know edge of a false representation and intent to deceive are

nore difficult to establish. Concerning the know edge of a false



representation elenment, the Plaintiff nust show that: 1) the Debtor
purchased goods (or nmade a cash withdrawal) by neans of a credit
card; and 2) at the tinme the purchase or cash w thdrawal was nade,
the Debtor either did not have the neans to or did not intend to pay

for the goods or to repay the noney advanced. Mtter of Schnore, 13

B.R 249 (Bankr. WD. Wsc. 1981). Plaintiff did not prove that at
the tinme Debtors made purchases or cash withdrawals on their cards,
Debtors did not have the nmeans to or did not intend to pay for the
goods or repay the noney advanced. Therefore, Plaintiff did not
prove by clear and convincing evidence that Debtors know ngly made a
fal se representation
Concerning the intent to deceive standard, intent nmay be

inferred where the Debtor knew or should have known that repaynent of
the debt was inpossible. However, <courts have recognized "that
m sconcei ved optimsmis not uncommon to the financially distressed.”
Stewart, 91 B.R at 495, citing Buford, 25 B.R at 482. Courts | ook
at various factors in assessing the intent issue:

(1) the length of tine between nmaking the

charges and filing bankruptcy;

(2) the nunber of charges nade;

(3) the anmpbunt of the charges;

(4) whether the charges were above the credit
[imt on the account;

(5) a sharp change in the buying habits of the
debt or;

(6) whether charges were made in nultiples of
three or four per day;



(7) whether charges were less than the $50.00
floor limt;

(8) financial <condition of the debtor was
hopel essly insolvent when the charges were made;

(9) whether or not an attorney has been
consulted concerning the filing of bankruptcy
before the charges were nade;

(10) the debtor's enploynent circunstances; and

(11) the debtor's prospects for enploynent.

Stuart, 91 B.R at 495, citing In re Kraner, 38 B.R 80, 83 (Bankr

WD. La. 1984).

Applying the above factors to the case sub judice:

1. The length of time between nmeking the charges and the
January 13, 1988, Chapter 7 filing was substantial. Debtors incurred
the final charge on Novenber 6, 1987, 68 days prior to the filing
date. The initial charge on the account occurred Septenber 21, 1987,
114 days prior to the filing.

2. Fromthe tine the cards were issued in July 1987 until the

January 13, 1988 filing, Debtors nade only twelve charges on the

account .

3. The total anopunt of charges was $3, 037.07.

4. Debtors first exceeded their credit line limt in Cctober
1987. On the Novenber 27, 1987 billing statenent, the billing
statenent which lists the last charges incurred by Debtors, the

out standi ng bal ance is $3097.99. This bal ance exceeds the $3,000.00
credit line limt by $97.99. Thus, the excess over credit line limt

was mnimal. Further, Debtors did not incur any further charges



after receiving the Novenber 27, 1987 statenment, which was the first
statenent to report that Debtors had exceeded the credit line limt.

5. It was Debtors' wusual buying habit to purchase 1living
necessities on credit cards. Thus, it was not a sharp change in
Debtors' buying habits to incur the listed charges on Plaintiff's
credit card. Plaintiff provided no evidence of a sharp change in the
buyi ng habits of the Debtor.

6. Charges were not made in multiples of three or four per
day. On Septenmber 21, 1987, Septenber 26, 1987, and Cctober 27,
1987, Debtors incurred two charges per day. There were no other
mul ti pl e charges.

7. There is no indication in the record that Debtors were
attenpting to escape detection by nmaking charges |ess than the fl oor
limt.

8. The Debtors' financial condition was not hopelessly
insolvent. Reviewing Schedule A-3, it is clear that Debtors incurred
substantial credit card debt. However, Debtors' enploynent renained
constant throughout the tine period relevant to this Court's
det erm nati on

9. Debtors contacted an attorney concerning the filing of
bankruptcy approxi mately one nonth after the final charge was nade.

10. The record indicates that Patrick H Il mintained his
enpl oyment during the period in which these charges were incurred.

In summary, applying the Stewart factors to the case sub judice,

it is evident that Plaintiff did not prove by clear and convincing



evi dence Debtors' intent to deceive Plaintiff.
CONCLUSI ON_AND ORDER

WHEREFORE, based on the foregoing analysis, the Court concl udes
that Plaintiff did not prove by clear and convincing evidence that
Debtors intended to deceive Plaintiff or that Debtors know ngly nade
a false representation to Plaintiff.

IT I'S ACCORDI NGLY ORDERED that Defendants Patrick WIlliam H Il
and Peggy Joan Hill, have judgnent against the Plaintiff, FCC
Nati onal Bank, dism ssing the conplaint and for the costs of this
adversary proceedi ng.

FURTHER, the debt owed by the Debtors, Patrick WlliamH Il and
Peggy Joan Hill, to the Creditor, FCC Nati onal Bank, i's
di schar geabl e.

Dated this 4t h day of January, 1990.

RUSSELL J. HILL
U S. BANKRUPTCY JUDGE
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