UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa
In the Matter of
PESTER REFI NI NG COMPANY, ' Case No. 85-340-C
Debt or. ' Chapter 11

THE OFFI Cl AL UNSECURED :
CREDI TORS COW TTEE OF Adversary No. 87-0187
PESTER REFI NI NG COMPANY, :
Pl aintiff,
V.
BLACKBURN, | NC.
Def endant .

ORDER-- TRI AL ON COVPLAI NT TO AVAO D PREFERENTI AL TRANSFER

On Decenber 5, 1988, a trial was held on the conplaint to avoid
preferential transfer. The follow ng attorneys appeared on behalf of
their respective clients: T. Randall Wight and Jeffrey T. Wegner for
Plaintiff Oficial Unsecured Creditors Commttee of Pester Refining
Conmpany (hereinafter "Plaintiff"); and John D. Wite and Anita L.
Shodeen for Defendant Blackburn, Inc. (hereinafter "Blackburn"). At
the conclusion of said hearing, the Court took the matter under
advi sement under a briefing deadline. Briefs were tinely filed and
the Court considers the matter fully submtted.

This is a core proceeding pursuant to 28 U S. C. 8157(b)(2)(F).
The Court, wupon review of the pleadings, argunents of counsel,

evi dence



admtted and briefs, now enters its findings of fact and concl usions
pursuant to Fed. R Bankr.P. 7052.
FI NDI NGS OF FACT

1. On February 25, 1985, Pester Refining Conpany (hereinafter
"Pester Refining") was one of four Pester Conpanies that filed for
protection under Chapter 11 under the Bankruptcy Code. The ot her
conmpani es were Pester Corporation, Pester Mirketing, and Petrol eum
Speci al .

2. Pester Refining operated a refinery in El Dorado, Kansas.
The refinery itself was Pester Refining's major asset, and the
operation of the refinery in El Dorado was Pester Refining's main
busi ness.

3. Pester Refining did business with Bl ackburn since the tine
Bl ackburn was fornmed in June of 1978. Bl ackburn performed refinery
mai nt enance services, construction services and turnaround services
for Pester Refining's refinery.

4. On or about January 12, 1984, Blackburn and Pester
Refining entered into a contract for services to be provided by
Bl ackburn in 1984. The contract called for Blackburn to invoice
Pester Refining weekly for its fees plus expenses, and it called for
paynment of each invoice by Pester Refining within 30 days.

5. Pursuant to the contract, Blackburn sent weekly invoices
to Pester Refining in 1984. Except for four wire transfers, these

i nvoices were paid by check. Bl ackburn wusually received paynent



wi thin 30-35 days after invoicing.

6. Bl ackburn performed routine maintenance and construction
work for Pester Refining in 1984. In the fall of 1984, Bl ackburn
began also perform ng "turnaround" services for Pester Refining. A
"turnaround” is a process under which one or nore of the processing
units of the refinery are shut down for a period of tinme to allow the
units to be cleaned, inspected and repaired.

7. During the several week period in which the turnaround was
being perforned by Blackburn, Pester Refining's chief financia
officer, Phillip Walsh, determ ned Pester Refining was going to have
sonme difficulty paying the substantial weekly invoices from Bl ackburn
as they becanme due because of a cash flow problem As a result
Wal sh contacted Ral ph Austin, the mjority owner and president of
Bl ackburn, in late Novenber of 1984 to discuss a proposal to defer
paynment for a period of tinme that would fit better into Pester
Refining's cash flow restrictions. Wal sh traveled to Blackburn's
pl ace of business in El Dorado on Novenber 20, 1984, to neet wth
Austin to discuss the proposal and the two tal ked about deferring
paynments until sonetinme in Decenber.

8. At the tinme of the neeting, Blackburn had run up
approxi mately $600, 000. 00 worth of costs relative to the turnaround
wor K.

9. During the neeting of Novenber 20, 1984, Phillip Wl sh

advi sed Ral ph Austin that Pester Refining was experiencing financia



difficulties, "cash flow problens,” and requested deferral of
paynments for a period of tine. Phillip Wal sh was concerned that if

Pest er

Refining let a paynment date go by without talking to Ral ph Austin
t hat Bl ackburn would pull off the job and not conplete the work. The
turnaround of the cataletic converter, with consequent down tine, had
a serious effect upon Pester Refining s production.

10. In return for accepting delayed paynents, Ralph Austin
required that the paynents were to be made by wire transfer, instead
of by check, and Pester Refining was to pay interest on these
invoices which were deferred. Phillip Wl sh agreed to these
condi tions.

11. Followng the neeting between Austin and Wl sh, Tinothy
G othues, the financial officer for Blackburn, spoke to Wal sh about
precisely when the delayed paynents could be expected. Wal sh
responded that his cash flow projections indicated Pester Refining
would be able to pay Blackburn approximtely $200,000.00 on the
Thursday before Christmas of 1984, and the bal ance on the Thursday
after Christmas. The oral arrangenent was finalized on Novenber 29
1984. The paynents were to be made by wire transfer instead of by
check as was the usual node of payment. In addition, Pester Refining
agreed to pay a finance charge on the past-due invoices. Pest er
Refi ning never asked for a deferral of paynent prior to this occasion

and Bl ackburn never before charged Pester Refining interest on late



paynment s.

12. Al Blackburn invoices were paid by Pester Refining by
check except for four wire transfers. Al wre transfers were nade
as a result of Blackburn's request which was made by Tinothy J.

G othues to Phillip Wal sh on Novenber 29, 1984.

13. As a result of the Novenber 29, 1984 agreenent, Pester
Refining made two wire transfer paynents to Blackburn as follows:
$197,420. 00 on Decenber 20, 1984, and $377,675.60 on Decenber 27,
1984.

14. Historically, Pester Refining and Pester Marketing were
subsidiaries of Pester Corporation. Pre-petition, Pester Refining
had separate assets, separate bank accounts, and its own accounting
system There were separate financing arrangenents for each of the
compani es. However, later on there was intertw ning of financing
where there was sonme cross-collateralization of marketing assets of
Pester Marketing on the refinery secured |oan agreenent by Pester
Ref i ni ng.

15. The conpanies essentially had different enpl oyees,
al t hough some of the managenent enpl oyees worked for nultiple Pester
compani es.

16. Al of Blackburn's contact was wth Pester Refining.
Bl ackburn had no contact with any ot her Pester Conpany.

17. The Pester Conpanies filed separate bankruptcy petitions,

and during bankruptcy the conpanies continued to operate as separate



debt or s-i n- possessi on. Post-petition the Pester Conpanies filed
consolidated tax returns and financial statenents. They were
reorganized wunder a joint plan, but there was no substantive
consol i dati on of the conpanies for the purpose of bankruptcy.

18. From Decenber 27, 1984, through February 25, 1985,
Bl ackburn advanced services in the anount of $248,077.53 as new
unsecured value for the benefit of Pester. O this anount, Pester

Refi ni ng paid

Bl ackburn $54,022.09, leaving an wunpaid new value balance of
$194, 055. 44.

19. On its schedule A3, Pester Refining listed Blackburn as
an unsecured creditor. After Pester Refining filed its petition,
Bl ackburn filed two nmechanic's liens and filed a secured proof of
claim

20. In its plan, Pester Refining did not treat Blackburn as
secured, and Blackburn did not participate in the confirmation
heari ngs.

2. On WMarch 21, 1986, the Court <confirmed the Pester
Conmpani es' first anmended joint plans of reorganization. In said
pl ans, Blackburn was treated as unsecured and none of its alleged
lien rights were preserved.

DI SCUSSI ON

Three issues are presented in this case. The first is whether



Pest er

Refining's Decenber of 1984 transfers of $575,

Bl ackburn were an avoi dable preference under 8547(Db).

i ssue is whether said transfers neet the 8547(c)(2)

exception to avoi dance. The third issue is whether new

gi ven whi ch remai ns unpaid and nust be offset.

A

Pr ef er ence- - 8547(b)

095.60 to

The second

"ordi nary course"

val ue was

Bankruptcy Code 8547(b) deals with preferences and provides:

(b)

Except as provided in subsection (c) of
this section, the trustee may avoid any
transfer of an interest of the debtor in

property--

(1) to or for the benefit of a creditor

(2) for or on account of an antecedent
debt owed by the debtor before such
transfer was nade;

(3) nmade while the debtor was insolvent;
(4) nade--

(A) on or within 90 days before the
date of the filing of the
petition;

(B) between ninety days and one year
before the date of the filing of
the petition, if such creditor
at the tinme of such transfer was
an insider; and

(5) that enables such creditor to receive
nore than such creditor would receive
if--

(A) the case were a case under
Chapter 7 of this title;



(B) the transfer had not been nade;
and

(© such creditor received paynent
of such debt to the extent
provided by the provisions of
this title.
11 U.S. C 8547(b). Pursuant to 8547(g), Plaintiff has the burden of
proving the avoidability of the transfer under 8547(b).

In the case at bar, the parties have stipulated and the Court
agrees the transfers neet 88547(b)(1), (2) and (4). A dispute exists
over whether the transfers neet 88547(b)(3) and (5) and, as noted
earlier, Plaintiff has nmet the burden of proof.

Regardi ng 8547(b)(3)--whether the transfers were nade while
Pester Refining was insolvent--the Court notes 8547(f) provides that
a debtor is presuned insolvent during the 90 days preceding the date

of the petition filing. 11 U S. C. 8547(f). This presunption shifts

to the creditor the burden of producing at |east sone evidence of the

debtor's sol vency. In re Glbertson, 90 B.R 1006, 1009 (Bankr
D.N.D. 1988). If the creditor offers no evidence rebutting the
presunption, the debtor's insolvency is established. Id. I f,

however, the creditor does introduce sone evidence of the debtor's
sol vency, the trustee nust pursuade the court of debtor's insolvency
or lose the case if he or she cannot do so. [d.

It is uncontroverted that Pester Refining was insolvent on and
during the 90 days prior to the filing of the petition. However
Bl ackburn contends (wthout submssion of authority) that the

solvency of all of the Pester conpanies is relevant to the



determ nation of the solvency issue. In effect, Blackburn is asking
the Court to disregard the corporate entities.

Since corporations are creatures of state law, their affairs are

generally governed by state |aw lowa courts wll pierce the
corporate veil and disregard the corporate entity where justice
requires such actions. Briggs Transp. Co. v. Starr Sales Co., 262

N.W2d 805 (lowa 1978). The doctrine of separate autonony may be
di sregarded when corporate formis being used to defeat the ends of

federal |aw Hansen v. Huston, 841 F.2d 862, 864 (8th G r. 1988).

This is particularly true where those who seek to benefit from the

corporate form have thensel ves di sregarded the corporate form |d.

Factors which should be considered in determ ning whether the
corporate entity should be disregarded include the follow ng: (1)
under-capitalization of the corporation; (2) failure to maintain
separate books and records; (3) intermngling finances, funds or
assets; (4) failure to follow corporate formalities; (5) pronotion of
fraud or illegalities; (6) operation is nerely a sham and (7) the
presence of any elenent of injustice or fundanental unfairness.

Lakota Grl Scout C.., Inc. v. Havey Fund-Rais. ©Man, Inc., 519 F.2d

634, 638 (8th Gr. 1975); In re WM 1Inc., 84 B.R 268, 273 (D.C

Mass. 1986); Briggs Trans., supra, 262 N.W2d at 810. However, nere
identity of corporate managenent is not alone sufficient to permt

piercing the corporate veil. In re Manchester Hides, Inc., 45 B. R




794, 801 (Bankr. N.D. lowa 1985).

The relevant period is the 90-day period preceding the date of
the filing of the petition, specifically, on the two paynent dates of
Decenber 20, 1984, and Decenber 27, 1984. There is no evidence that
during this period the Debtor corporations disregarded the
separateness of the corporate entities. There is no evidence that
one Pester corporation exercised substantial or total dom nation over
any other Pester corporation. The Pester corporations maintained
formalities of separate existence--separate books and records and no
intermngling of funds or assets. The conpanies were operated
separately. Partial identity of corporate managenent is not alone
sufficient to permt disregarding the corporate identities. Neither
is cross-collateralization of assets for the purposes of securing a
debt to the Bank G oup. None of the elenents of injustice or
fundanental wunfairness are present to permt piercing of the
corporate veil. Further, Blackburn dealt solely with Pester Refining
and had dealt solely with Pester Refining for years. As a result,
the Court concludes Blackburn has not rebutted the presunption of
Pester Refining' s insolvency and, thus, 8547(b)(3) is net.

The next issue is whether the transfers neet 8547(b)(5)--
transfers resulted in Blackburn receiving nore than it would have if
the transfers had not occurred and the case was in Chapter 7. Unless
the assets of the estate are sufficient to provide on liquidation a
100% distribution to creditors, any transfer made to an unsecured

creditor by an insolvent debtor permts the creditor to receive nore

10



than it would if the debtor was in Chapter 7. Mtter of Lawence, 82

B.R 157, 160 (Bankr. MD. Ga. 1988). If, however, a creditor is
secured, it would receive the sane anount it would under Chapter 7 so
there would be no preference. Thus, 8547(b)(5) depends upon whet her
Bl ackburn was a secured or unsecured creditor.

Bl ackburn argues it is secured because: 1) it holds nmechanic's
liens on which it filed a secured proof of claim 2) Pester Refining
did not request a 8506 determi nation of Blackburn's status; and 3)
active participation in a confirmation proceeding isS unnecessary to
preserve lien rights. Plaintiff, on the other hand, argues Bl ackburn
is not secured because: 1) Pester Refining scheduled Blackburn &
unsecured and while a secured proof of claimfiled by a creditor wl|l
supersede the scheduling, Blackburn did not offer any claim into
evi dence; 2) Blackburn's failure to object to the adm ssion of Pester
Refining's schedules listing it as unsecured nmakes the schedules
bi ndi ng upon Bl ackburn; and 3) Blackburn is listed as unsecured in
the confirmed plan to which it did not object.

Upon review of these argunments, the Court agrees with Plaintiff
that Bl ackburn was not secured for the follow ng reasons. FHrst,
Bl ackburn's failure to object to the adm ssion of Pester Refining s
schedule A3 listing Blackburn as the holder of an unsecured claimin
the amount of $194,055.44 bound Blackburn to the schedule's

characterization of the claim In re Ar Conditioning, Inc. of

Stuart, 845 F.2d 293, 297 (11th Cr. 1988).

Second, the Court has recently held the terns of a confirned

11



Chapter 11 plan bind all creditors and pre-confirmation lien rights
only survive to the extent they are included in a Chapter 11 plan.

See Matter of Central Steel Tube Co., Case No. 83-856-DH, Adv. No.

87-0213, slip op. at 9 (Bankr. S.D. lowa May 1, 1989); Matter of
G oss, Case No. 84-794-WH, slip op. at 6 (Bankr. S.D. lowa My 27
1988) . Moreover, all questions which could have been raised

pertaining to the plan are res judicata. Central Steel, slip op. at

10-15. Bl ackburn did not participate in the confirmation process and
did not object to its unsecured treatnment under Pester Refining's
pl an. As a result, Blackburn is now precluded from arguing its
all eged secured status due to the operation of 81141(c) and the
doctrine of res judicata. Ld. The Court, therefore, concludes

Plaintiff has nmet its burden of proof under

8547(b)(5), thus establishing the preferential nature of Pester
Refining' s Decenber of 1984 transfers to Bl ackburn under 8547(Db).

B. Exception to Preference Avoi dance--8547(c)(2)

Bankruptcy Code 8547(c)(2) prevents the avoidance of a
preferential transfer to the extent that such a transfer was:

(A) in paynment of a debt incurred by the
debtor in the ordinary course of business
or financial affairs of the debtor and the
transf eree;

(B) made in the ordinary course of business or
financial affairs of the debtor and the
transferee; and

(© made according to ordinary business terns.

12



11 U.S.C. 8547(c)(2). The purpose of the ordinary course of business
exception "is to ensure that normal transactions are not caught in

the net of the . . . avoidance powers." In re Colonial D scount

Corp., 807 F.2d 594, 600 (7th Gr. 1986) (citing Barash v. Public

Fi nance Corp, 650 F.2d 504, 510 (7th Gr. 1981)). It protects those
paynments which do not result from "unusual" debt collection or
paynment practices. In re Sunup/Sundown, Inc., 66 B.R 1021, 1022

(Bankr. S.D. Fla. 1986) (enphasis in original) (citing Mrathon Q|

Co. v. Flatau, 785 F.2d 1563, 1566 (11th G r. 1986)).

Pursuant to 11 U. S. C. 8547(g), Blackburn, the creditor, has the
burden of proof on its 8547(c)(2) defense. Three elenents nust be
proven to invoke the "ordinary course" exception under 8547(c)(2): 1)
transfer in paynent of debt incurred in the ordinary course of

busi ness bet ween

debtor and transferee; 2) transfer made in the ordinary course of
busi ness of debtor and transferee; and 3) transfer nmade according to
ordinary business ternms. See 11 U S.C. 8547(c)(2). The Court wll
separately address each el enent.

1. Transfer In Paynent of Debt Incurred in the Odinary

Course of Busi ness Bet ween  Debt or and Transf eree- -

§547(c) (2) (A

In the case at bar, the first elenment of the ordinary course of
busi ness exception is not in dispute. The parties and the Court

agree the wire transfers were in paynent of a debt incurred in Pester

13



Refinings's ordinary course of business.

2. Transfer Made In the Ordinary Course of Business of Debtor

and Transferee--8547(c)(2)(B)

The term "ordinary course of business" in 8547(c)(2) refers to a

transfer that is "ordinary" as between the parties. |n re Production

Steel, Inc., 54 B.R 417, 423 (Bankr. MD. Tenn. 1985) (citing In re

Wlliams, 5 B.R 706, 707 (Bankr. S.D. Chio 1980)). In Production
St eel the court was discussing 8547(c)(2) prior to the
i npl ementati on of the Bankruptcy Amendnents and Federal Judgeship Act
of 1984 because its discussion involved the requirement that the
transfer was nmade not later than 45 days after such debt was
incurred. |d. at 420-22. Although that requirenent has been renoved

subsequent to the Production Steel decision, the remainder of the

decision relating to the other requirements found in 8547(c)(2) is
still persuasive. Nanely, the court explained the kind of test to be
applied to subsections (B) and (C) of 8547(c)(2):

Subsections (C) and (D) [which are currenntly

subsections (B) and (C) respectively] test the

transaction to determ ne whether as a whole, it

was in the ordinary course of business or

financial affairs. Subsection (C) [which is

currently subsection [B] provides a subjective

test: was the transfer ordinary as between the
debtor and creditor?

Id. at 423 (enphasis added). Therefore, under 8547(c)(2)(B),
Bl ackburn nust prove the transfers in question were ordinary as

between it and Pester Refining.

14



Bl ackburn cites to many cases for the proposition that the
paynments were in the ordinary course of business between it and
Pester Refining because they were made pursuant to the terns of a
"new agreenment” which nodified prior business terns between the

parties. See, e.g., In re Xonics lmaging, Inc., 837 F.2d 763 (7th

Cir. 1988); In re Glbertson, 90 B.R 1006 (Bankr. D.N.D. 1988); In

re Magic CGrcle Energy Corp., 64 B.R 269 (Bankr. WD. Ckla. 1986).

The common thread running through those cases is that the parties
reached a new agreenent prior to the 90-day preference period and
then made paynents pursuant to the agreenent wthin the 90-day
preference period. The Court agrees with this proposition generally
but limts it to cases where the "new agreenent” was executed before
the preference period begins to run. Xonics, 837 F.2d at 766.
Moreover, the new agreenent can shield only those paynents nade
according to "ordinary business terns" under 8547(c)(2)(C. 1d.

In the case sub judice the "new agreenent" between Pester
Refining and Bl ackburn was not finalized until Novenber 29, 1984, 88
days before Pester Refining filed its Chapter 11 petition on February
25, 1985. This falls within the preference period (88 days pre-
petition which is two days after the preference period began to run)
and thus is not a wvalid "new agreement"” for purposes of
8547(c)(2)(B). As a result, the Court concludes Bl ackburn has failed
to meet its burden of proof under 8547(c)(2)(B) which, in turn, nakes
a determ nation under 8547(c)(2)(C of whether the paynents were nmade

according to "ordinary business ternms" noot.

15



C. New Val ue- - 8547(c) (4)

Al though the parties' transfers were a preference under 8547(b)
which did not neet the ordinary course of business exception under
8547(c)(2), the Court cannot determne the amunt of Plaintiff's
recovery w thout taking into account any new advances by Bl ackburn
under 8547(c)(4). Section 547(c)(4) provides that Plaintiff cannot
avoid the preferential transfers to Blackburn to the extent that
after said transfers, Blackburn gave new value to Pester Refining

that was unsecured and remains unpaid. See In re Canelot Mdtors

Corp., 86 B.R 520, 522 (Bankr. WD. Mch. 1988); 11 US.C
8547(c)(4). Thus, any new val ue given which is unsecured and remains
unpai d nust be offset fromany claimPlaintiff is entitled to recover
as a preference.

I'n the case sub judice Bl ackburn advanced services from Decenber
27, 1984, through February 25, 1985, in the anmount of $248,077.53 as
new unsecured value for the benefit of Pester Refining. O this
amount, Pester Refining paid Blackburn $54,022.09, |eaving an unpaid
new val ue bal ance of $194,055.04. This new val ue bal ance neets the
requirements wunder 8547(c)(4). The Court, therefore, concludes
Bl ackburn's preference of $575,095.60 nust be reduced by the new
val ue of $194, 055.44 to $381, 040. 16.

CONCLUSI ON AND ORDER

WHEREFORE, based on the foregoing analysis, the Court concl udes
Plaintiff has nmet its burden of proving the preferential nature of

the transfers wunder 8547(b) and Blackburn has failed to neet its

16



burden of proving the ordinary course of business exception under
8547(c)(2).

FURTHER, the Court concludes Blackburn is entitled to receive
its 8547(c)(4) setoff for new value in the amobunt of $194, 055. 44.

IT IS ACCORDI NGLY ORDERED that Plaintiff, the Oficial Unsecured
Creditors Conmmittee of Pester Refining Conpany, is entitled to
j udgnent against the Defendant, Blackburn, Inc., in the anount of
$381, 040.16, with interest thereon at the legal rate commencing upon
the date the conplaint was filed, and its costs of action.

Dated this 31st day of May, 1989.

RUSSELL J. HILL
United States Bankruptcy Judge
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