UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

CENTRAL STEEL TUBE COWMPANY, : Case Nos. 83-856-D H
and THE DONOVAN W RE & | RON 83-857-D H
COVPANY, :
Chapter 11
Debt or s.

ORDER- - APPLI CATI ON TO DEMONSTRATE | MPLEMENTATI ON
OF THE CONEI RMED PLANS, REQUEST FOR PAYMENT OF
ADM NI STRATI VE EXPENSE, AND APPLI CATI ON TO W THDRAW
AS ATTORNEY FOR THE REORGANI ZED DEBTOR

On Septenmber 15, 1988, a hearing was held on the
foll ow ng matters: 1) application to denonstrate
i npl ement ati on of the confirmed plans; 2) request for paynment
of adm nistrative expense; and 3) application to withdraw as
attorney for the reorgani zed debtor. The follow ng attorneys
appeared on behalf of their respective clients: M chael P.
Mal | aney for the reorgani zed debtor Central Steel Tube Conpany
(hereinafter "Central Steel"); Carlton G Sal nons and Lee H.
Gaudi neer for Kenneth E. Weaver, Treasurer of Clinton County,
|l owa, Janmes Vining, Sheldon Rittmer and Kenneth Ruggberg,
Clinton County Board of Supervisors (hereinafter "Clinton
County"); Thomas Kiriakos for the Unsecured Creditor's
Commttee of Central Steel; and Mark D. Walz and Elizabeth E.
Goodman for Kal & Co. (hereinafter "KAL"). At the concl usion

of said hearing, the Court took the matters under advi senment



upon a briefng deadline of October 15, 1988. Briefs were
timely filed and the Court considers the the nmatters fully
subm tted.

These are core proceedings pursuant to 28 U S.C
8157(b)(2). The Court, upon review of the pleadings,
arguments of counsel, evidence presented and briefs submtted,
now enters its findings and conclusions pursuant to F.R
Bankr. P. 7052.

FI NDI NGS OF FACTS

1. On  June 14, 1983, Central St eel Tube Conpany
(hereinafter "Central Steel") filed a Chapter 11 petition.

2. Clinton County was a scheduled creditor in Central
Steel's Chapter 11 proceeding and received notice of
proceedi ngs including the bar date for filing proofs of clains
and the confirmation hearing.

3. On January 25, 1985, Kenneth E. Weaver, Treasurer of
Clinton County, lowa, filed a proof of claim for $453,874.21

in delinquent property taxes due by Central Steel. On April
26, 1985, Weaver filed a second proof of claim for
$462, 396. 73.

4. On May 13, 1985, Central Steel filed an objection to
Clinton County's clains.

5. On November 14, 1985, Central Steel filed a second
anended disclosure statement and second anended plan of

reorgani zati on (hereinafter "Plan").



6. On Novenber 5, 1985, the Court held a confirmtion
hearing on the Plan. Donal d Nei man appeared on behalf of
Clinton County and the Clinton County Treasurer.

7. Central Steel's objection to Clinton County's clainms
was settled by the parties, through their respective counsel
by the stipulation on the record at the confirmation hearing
of the treatnment said claim would receive under the Pl an.

8. The parties agreed to the allowance of Clinton
County's pre-petition tax claim in the anmount of $418,570.00

payabl e as foll ows:

One-si xth of that ampunt will be payabl e on
the effective date and the balance will be
payable in annual installnents together
with interest thereon at the rate of 11 per
cent and will be paid annually commenci ng
the first anniversary of the effective
dat e.
9. The parties agreed to the allowance of Clinton

County's post-petition, pre-confirmation tax claim in the

anount of $131, 000. 00 payable as foll ows:

$18,895.00 payable on the effective date. The
bal ance will be payable in 12 equal installnents
wi thout interest, the first installment to comrence
t hen January 1, 1986.
10. The settlenment nade at the confirmation hearing was
approved by Clinton County.
11. dinton County did not file any objection to Centra

Steel's Pl an.



12. On Novenber 27, 1985, the Court entered on Order
confirmng Central Steel's Plan which incorporated the
stipulated settlements of Clinton County's clains.

13. The Order of Confirmation provided in part that:

The Debtors be and hereby are, discharged
and released from any and all debts which
arose before the date of confirmation of
the Pl ans. ..
And

[ TIhat all property assets, and effects of
the Debtors, as debtors-in-possession, be
and hereby are revested in the Debtor, free
and clear of all l'iens, cl ai ns, and
interests of creditors and of equity
security holders, except to the extent
liens exist in favor of J. L. International
as contenplated by the Central Plan...

14. In Central Steel's amended disclosure statenent,
second anended disclosure statenent and Plan, as confirnmed on
Novenmber 27, 1985, Clinton County's clains are treated as tax
priority claims, not as secured clains. No provision is made
for the retention of a lien to secure the paynment of Clinton
County's clainms in either the Plan or the confirmation order.

15. The alleged tax liens which are the subject of this
action accrued pre-confirmation.

16. Clinton County did not appeal the Order confirm ng
Central Steel's Plan.

17. Central Steel's second anmended disclosure statenment
and Plan provided for Central Steel's reorganization and

energence from Chapter 11 as a viable business entity rather



than a liquidating corporation.
18. Pursuant to the terns of its confirned plan, Centra

Steel made the followi ng post-confirmation paynments to Clinton

County:
Dat e Anpunt

a. 1/ 7/ 86 $88, 656. 66 ($18,895 & $69, 761. 66
which is 1/6 of $418,570)

b. 1/ 28/ 86 $ 9,390.91 (1/12 of $131,000 | ess
$18, 895)

C. 2/ 24/ 86 $ 9,390.91 (1/12 of $131,000 | ess
$18, 895)

19. After mmking the above three paynents, Central Stee
went into default and remains in default on its obligations
under its confirmed Plan. In addition, Central Steel is
currently without assets.

20. Manufacturers National Bank of Detroit, the Royal
Bank of Canada, and Bank Hapoalim nmade a post-confirmation
loan to Central Steel secured by all of its assets, including
its real property. KAL is a Mchigan co-partnership formed to
act as a nom nee for Manufacturers National Bank of Detroit.

21. KAL, acting as nom nee for Manufacturers Bank of
Detroit and as agent for the three banks and the second
nortgagee, J. L. International, was the recipient of a
conveyance in lieu of foreclosure of certain real property in
Clinton County, lowa, from Central Steel on or about March 13,

1987, by warranty deed.



22. On October 15, 1987, dCinton County comenced an
adversary pr oceedi ng agai nst Centr al St eel and KAL
(hereinafter "Adversary No. 87-0213") and requested the Court
to declare and order that: 1) Central Steel is in violation of
its Plan; 2) Central Steel's Plan be anended or revised to
exclude the claims of Clinton County; 3) Central Steel's
property was released from the jurisdiction of this Court and
t hereby subject to the laws of the State of lowa, including
any and all liens, penalties and interests for delinquent
property taxes; and 4) Central Steel's Plan is null and void.

23. On January 28, 1988, KAL filed an answer,
affirmati ve defenses and counterclaimstating that: 1) Clinton
County's alleged claims and liens are barred by the Novenber
27, 1985, confirmation order under the doctrine of res judicata
and pursuant to Bankruptcy Code 81141; 2) dinton County | acks
standing to request a nodification of the confirmed plan under 81127,
3) dinton County is barred from seeking revocation of the
confirmation order by the period of limtations set forth in 8§1144;
and 4) requesting this Court to dismss Cinton County's conplaint
and enter a declaratory judgnent that Cinton County's clains against
Central Steel are not a lien on the property conveyed by Cinton
County to KAL.

24.  On April 25, 1988, dinton County filed its application to
denmonstrate inplenentation of the confirmed plans. In said

application, Cinton County requested the Court to order Donovan Wre



and Central Steel to denonstrate to the Court at a Rule 2004
exam nation that their confirmed Chapter 11 plans were, in fact,
i nplemented to include that Central Steel actually conmenced doing
business as required by law and contenplated by the PIan. Cinton
County's stated purpose for requesting such information was its
all eged relevancy to their Adversary No. 87-0213 against Central
Steel and KAL.

25, On July 13, 1988, dinton County filed a request for
paynment of administration expenses. |In said request, Cinton County
argued: 1) its post-petition, pre-confirmation tax claim was not
provided for in Central Steel's Plan; and 2) said claim is an
adm ni strati ve expense under 8503(b)(1)(B)(i) and entitled to first
priority paynment under 8507(a)(1l) in the amount of $786, 242.92 which
i ncludes the anobunt of the post-petition, pre-confirmation taxes plus
interest and penalties.

26. On August 17, 1988, KAL filed a response to dinton
County's application to denonstrate inplenentation of the confirned
pl ans and request for paynent of admnistrative expense. In said
response, KAL argued: 1) the Court should not grant the relief
requested because it may inpact on the issues presented in Adversary
No. 87-0213; 2) dinton County's post-petition, pre-confirmation tax
claim was treated in Central Steel's Plan; and 3) dinton County's
request for paynent is nerely an alternative theory upon which to
seek the relief requested in Adversary No. 87-0213.

27. On June 16, 1988, Mchael P. Ml laney filed an application



to withdraw as attorney for the reorganized debtor. In said
application, M. Mllaney stated his desire to withdraw as attorney
for Central Steel and that Central Steel had consented to the sane.

28. On June 21, 1988, dinton County filed a resistance to
said application and argued it would be seriously prejudiced by such
a wthdrawal because it would have absolutely no contact person wth
Central Steel since Central Steel's registered agent, Robert Lardon,
wi t hdrew as agent on Novenber 30, 1987.

DI SCUSSI ON

The matters under advisenment are directly related to Cinton
County's Adversary No. 87-0213 against Central Steel and KAL which
concerned the effect of Central Steel's Novenber 27, 1985,
confirmation order on the continued validity of Cdinton County's
statutory tax lien upon property which was part of Central Steel's
estate. The Court issued a ruling in Adversary No. 87-0213 on May 1,
1989, granting KAL's notion for summary judgnent and holding that: 1)
Adinton County was barred by the operation of 11 U S. C 81141 and the
doctrine of res judicata from asserting a lien on the property of
Central Steel transferred to KAL; and 2) dinton County was not
entitled to either nodify Central Steel's Plan or revoke the order
confirmng the Plan. The findings and conclusions in Adversary No.
87-0213 are incorporated herein.

The Court's ruling in Adversary No. 87-0213 basically renders
Adinton County's matters under advisenent in the case at bar noot.

The Court, however, will expand on its reasoning for each matter.



A Application to Denponstrate | nplenentation of the Confirned Pl ans

Bankruptcy Code 81142 aids in the inplenentation of a plan and

provi des:

(a) Notw thstanding any otherw se applicable
non- bankruptcy law, rule, or regulation
relating to financial condi tion, t he
debtor and any entity organized or to be
organi zed for the purpose of carrying out
the plan shall <carry out the plan and
shall conply with any orders of the court.

(b) The court may direct the debtor and any

other necessary party to execute or

deliver or to join in the execution or the

delivery of any instrument required to

effect a transfer of property dealt wth

by a confirmed plan, and to perform any

other act, including the satisfaction of

any lien, that 1is necessary for the

consummati on of the plan.
11 U. S.C. 81142. Section 1142(a) directs the debtor to carry out the
plan and conply with any orders of the Court as well as gives the
debtor the authority to inplenent the plan regardless of any non-
bankruptcy limtations. Section 1142(b) gives the Court power to
conpel the debtor and any other necessary party to perform any act
that is necessary for the consummati on of the plan.

In its application, Cinton County prays for the authority to
require both Central Steel and Donovan Wre to attend a Rule 2004
exam nation and denonstrate inplenmentation of their respective
confirmed plans. Cinton County's stated purpose in filing the

application was to get access to information it considered rel evant

for purposes of Adversary No. 87-0213. KAL, on the other hand,



argues such an act would be futile because it freely admts Central
Steel ceased doing business in February of 1986, and has been in
default under its Plan since that tine.

Upon review of the argunents, the Court concludes dinton
County's application nust be denied for the followng reasons.
Initially, the Court notes dinton County's assertion that the
information regarding inplenmentation of the Plan or the transactions
referred to in the disclosure statement is relevant to Adversary No.
87-0213 is unsupport ed. Adversary No. 87-0213 concerned the effect
of the Novenber 27, 1985, <confirmation order on the continued
validity of dinton County's statutory tax |ien upon property which
was part of Central Steel's estate. Whet her or not the financial
conmtnents between Central Steel and other entities were honored
post-confirmation, or whether Central Steel engaged in business post-
confirmation has no bearing whatsoever on the confirmation order's
effect on the post-confirmation validity of Central Steel's pre-
confirmation tax |ien. And since the Court has already ruled in
Adversary No. 87-0213 that dinton County was divested of its tax
lien pursuant to 11 U S.C. 81141 and the doctrine of res judicata,
Cinton County's argunent is neritless. Moreover, the Court
guesti ons whether 81142 even applies. Cinton County's application
makes no reference to 11 U S C 81142(b) nor does it request the
Court to direct Central Steel, Donovan Wre or any other party to
perform any act other than attend a Rule 2004 exam nation and

denmonstrate inplementation of their confirned plans. And even
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assunming it did apply, the Court's use of 81142(b) to conpel Central
Steel to comply wth the paynent provisions contained in its
confirmed Plan would be a futile exercise because Central Steel is
wi t hout assets, ceased doing business in February of 1986 and has
been in default under its Plan since that tine.

B. Request for Paynent of Admi nistrative Expense

Adinton County's request for paynent of adm nistrative expense
is an alternative theory upon which to seek the relief requested in
Adversary No. 87-0213. Cinton County argues its claim for post-
petition, pre-confirmation taxes, plus penalties and interest, was
not provided for in Central Steel's Plan and thus is an
adm ni strative expense under 8503(b)(1)(B)(i) and entitled to first
priority paynent under 8507(a)(1).

The Court addressed this very issue in Adversary No. 87-0213 and

st at ed:
The Court need not engage in an analysis of
whether or not [Cinton County's] clainms were
properly treated under the Bankruptcy Code in
Central Steel's Plan. The record clearly
establishes that the contest over allowance of
[Cinton County's] claims was settled by
stipul ation bet ween t he parties at t he
confirmati on hearing. The terns of the
stipulation were incorporated into Central
Steel's Plan as confirmed on Novenber 27, 1985.
The confirmation order now binds [dinton
County] to the agreed-upon ternms and is res
judicata for all questions related to the anount
in terms of paynent for [Cdinton County's]
claims. Arctic Enterprises, 68 B.R at 79; Penn-
Dixie lIndustries, 32 B. R at 177, Anerican
Properties, 30 B.R at 246. Wiile Central
Steel's Plan my have inproperly classified
[Cinton County's] clainms, and perhaps should
not have been confirmed over a tinmely objection
on that ground, [Cinton County] is nonetheless

11



bound by the Plan's terns, even if the Plan
provides [it] with less than [it is] otherw se

legally entitled. In re St. Llouis Freight
Lines, Inc., 45 B.R 546, 552 (Bankr. E.D. M ch.
1984); see also Virgin Islands Bureau of

Internal Revenue v. St. Croix Hotel Corp., 60
B.R 412 (Bankr. D.V.l1. 1982). The Court is
constrained to nerely interpret and enforce the
terms of Central Steel's confirned Plan, and the

terns clearly i ndi cate [Cinton Count y]
stipulated to the very treatment [it] now argues
agai nst.

Matter of Central Steel Tube Co., Case No. 83-856-D H, Adv. No. 87-

0213, slip op at 15-16 (Bankr. S.D. lowa May 1, 1989). As a result,
the Court concludes dinton County's request for paynent of
adm ni strative expense is barred by the doctrine of res judicata.

C. Application to Wthdraw as Attorney for Reorganized Debtor
Central Steel

Wiile Central Steel has consented to M. Mllaney's application
to withdraw, the Court agrees with dinton County that granting the
application would result in serious prejudice to dinton County
because it woul d have absolutely no contact person with Central Steel
should any further proceedings be necessary. Therefore, the Court
will not allow M. Mllaney to withdraw until such tinme as another
conpetent attorney appears on behalf of Central Steel.

CONCLUSI ON AND ORDER

WHEREFORE, based on the foregoing analysis, the Court concl udes
Cinton County is not entitled to the relief it requests and M chael
Mal | aney cannot wthdraw as counsel wuntil such tinme as another

conpetent attorney appears on behalf of Central Steel.
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IT I'S ACCORDI NGLY ORDERED that Cdinton County's application to
denonstrate inplenentation of the confirned plans is denied.

IT IS FURTHER ORDERED that Cinton County's request for paynment
of adm nistrative expense is deni ed.

IT IS FURTHER ORDERED that M chael P. Mllaney's application to
wi thdraw as attorney for the reorgani zed debtor is denied.

Dated this __ 1st day of My, 1989.

RUSSELL J. HILL
U S. BANKRUPTCY JUDGE
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