UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
Case No. 88-1592-C H
T.P.M, | NC
Chapter 11
Debt or .
J UDGVENT

The issues of this proceeding having been duly
consi dered by the Honorable Russell J. Hill, United States
Bankruptcy Judge, and a decision having been reached,

I T I'S ORDERED AND ADJUDGED that the SBA's notion to
dism ss is granted.

I T IS FURTHER ORDERED that Debtor shall pay to the
United States Trustee the appropriate sum required pursuant
to 28 U.S.C. 81930(a)(6) within ten (10) days of the entry
of this Order and simultaneously provide to the United
States Trustee an appropriate affidavit indicating the cash
di sbursenents for the period of July 11, 1988, through the
dat e hereof.

| T IS FURTHER ORDERED that judgnment is hereby entered
agai nst the Debtor and in favor of the United States Trustee
for the suns due and owing pursuant to 28 U S.C
81930(a) (6).

Dated this 27t h day of February, 1989.

s —

Mary M Wi bel
Clerk of U S. Bankruptcy Court

By:

Deputy Cl erk
SEAL OF U. S. BANKRUPTCY COURT
ENTRY OF JUDGMENT
Dat ed: _ February 27, 1987




UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

Case No. 88-1592-CH
T.P.M, INC,
Chapter 11
Debt or .

ORDER -- MOTION TO DI SM SS

On Septenber 2, 1988, a hearing was held on the
foll owing notions: Vall ey National Bank's (here "Valley
Bank"”) Motion for Dism ssal and Mdtion for Relief fromthe
Automatic Stay; Metropolitan-Jacobson Devel opment Venture's
(herein "Jacobson") Modtion for Order to Assume or Reject
Contract and Verified Mdtion for Ex Parte Relief from the
Automatic Stay; and Small Business Adm nistration's (herein
"SBA") Modtion to Dismss. The follow ng attorneys appeared
on behalf of their respective clients: Ti rot hy P. Janusz
as President of Debtor corporation and Charles A. Coppola
for Debtor; Kevin R Query, Assistant U S. Attorney, for
SBA; G Mark Rice for Jacobson; and Lewis A Royal for Tim
Hi | dret h Conpany. At the conclusion of said hearing, the
Court took the matters under advi senment.

This is a core proceeding pursuant to 28 U S. C
8157(b)(2) (A and (OQ. The Court, wupon review of the
pl eadi ngs, evidence adm tted, and argunments of counsel, now
enters its findings and conclusions pursuant to Fed. R

Bankr. P. 7052.



El NDI NGS OF FACT

1. Debtor is a South Dakota corporation with its
princi pal place of business at 4141 MDonal d, Des Mi nes,
| owa. Debtor is engaged in the business of tortilla chip

manuf acturi ng and comrenced busi ness on October 27, 1987.

2. The officers of Debtor are as follows: President-
Timothy P. Janusz; Vice President, Secretary -- Susan R
Janusz; and Treasurer -- Tinmothy P. Janusz.

3. Debtor's board of directors is conposed of the

foll owing menbers: Tinmthy P. Janusz, Susan R. Janusz, and
Mauri ce Webb.

4. debtor filed a Chapter 11 bankruptcy petition on
May 13, 1988, in the United States Bankruptcy Court District
of Nebraska. On July 11, 1988, venue was transferred to
this Court.

5. On Novenber 3, 1987, Debtor entered into a |ease
with Jacobson. This was a b5-year lease to |ease the
prem ses at 4141 MDonald, Des Mbines, |owa. The | ease
commenced Decenber 1, 1987, and the first nonth's rental
paynment in the amount of $2,500.00 was paid as a deposit.

6. Debt or has never assuned or rejected this |ease.

7. At the time of the filing of the Chapter 11

petition, Tinothy P. Janusz owned 100% of Debtor's stock.



On August 2, 1988, Tinmothy P. Janusz entered into an
agreenment to sell 100% of the shares of Debtor corporation
to Foods of Anmerica, Ltd. M. Janusz, personally, also
agreed to sell all the equipnent, inventory, receivables

payabl es, office equi pnment, and supplies to Foods of America
as a stock sale of Debtor corporation. There has been no
transfer of the stock.

8. There has been no change in Debtor's board of
directors or corporate officers. There was neither notice
nor Court approval of the stock sale.

9. On August 19, 1988, SBA noved to dismiss this
case. SBA has filed a claimin the anopunt of $152,108.41
and is secured by furniture, fixtures, nmachinery and
equi pment used by Debtor in its business.

10. On August 31, 1988, Debtor, over the signature of
Debtor's attorney, filed a notice that Debtor does not
resist SBA's notion to dism ss.

11. Debtor's sunmary of debts and property states the
total secured and priority debt owing as of the date of
filing is $166,301.28. Said summary states the val ue of al
property total s $182, 118. 00, whi ch anount i ncl udes
$25,000.00 as the value assigned to a trade name fornerly
used by Debtor.

12. Debtor has not manufactured any tortilla chips or
used any of the equiprment located in the warehouse space

since its filed its bankruptcy petition. There has been no



sal es of nmerchandise since the filing of the petition and
there is not an ongoi ng busi ness.

13. Ol and water has |eaked from Debtor's warehouse
space which created a nuisance for other tenants of the
war ehouse. This condition caused an energency order of
Septenber 2, 1988, to pernmt the |lessor to enter the |eased
prem ses to inspect cleanup and repair any | eakage of oil
and water.

14. Debtor has not filed a plan of reorganization.

15. Debtor's nonthly reports indicate it ceased
operation in August 1988 and has not operated since that
dat e.

DI SCUSSI ON

Bankruptcy Code 8112(b) sets out ten non-exclusive
"for cause" grounds on which the Court, upon request of a
party in interest, may dismss a case if in the best
interests of creditors and the estate, including:

(2) inability to effectuate a plan;

(3) unreasonable delay by the debtor that is
prejudicial to the creditors.

11 U.S.C. 1112(b)(2) and (3). A disnmissal for cause rests

within the Court's sound discretion. In re Econony Cab &

Tool &., Inc., 44 B.R 721, 724 (Bankr. D. Mnn. 1984).

The noving party has the burden of proof of showi ng "cause"
exists. ld.
SBA's first ground for dismssal is 81112(b)(2) --

inability to effectate a plan. Under said section, the



nmovant rmust show the debtor |acks all ability to fornulate

or carry out a plan. Econony Cat, 44 B.R at 725. If a

debt or cannot submit a feasible plan, it does not have the

ability to effectuate a plan. Moody v. Security Pacific

Business Credit, Inc., 85 B.R 319, 346 (WD. Pa. 1988)

(citing Clarkson v. Cooke Sales & Service Co., 767 F.2d 417

(8th Cir. 1985)). The Court can disnm ss under said section
if it determines it is unreasonable to expect that a plan

can be confirmed. In re Zahniser, 58 B.R 520, 537 (Bankr

D. Colo. 1986). The court need not wait until a

confirmation hearing in order to determ ne whether debtor is

unable to effectuate a plan. In re Chesmid Park Corp, 45
B.R 153, 159 (Bankr. E.D. Va. 1984).

In the case at bar, Debtor filed a chapter 11 petition
on May 13, 1988. To date, Debtor has failed to file a plan.
As indicated by nonthly reports for the nonths August-
Decenber, 1988, Debtor is no |onger operating and has not
operated since August of 1988. Si nce Debtor has not been
operating for over six nonths, it is unreasonable to expect
that a plan could be confirned because Debtor has no cash
flow to fund a plan. Therefore, the Court concludes SBA has
met its burden of proof for dism ssal under 8§1112(b)(2).

SBA's second ground for dismssal is 81112(b)(3) --
unreasonable delay by the debtor that is prejudicial to
creditors. In determ ning whether delay has been

unreasonable, the Court nust |ook to the totality of the



ci rcumst ances. In re Glvin, 49 B.R 665, 669 (Bankr.
D.N.D. 1985). In addition, "[c]ourts wll often conbine
8§1112(b)(2) and (3) and hold that the Debtor nmde an
unreasonable delay that is prejudicial to the creditors
because the Debtor did not or cannot effectuate a plan
within a certain time period." Moody, 85 B.R at 351
(citations omtted).

In the case at bar, Debtor filed its bankruptcy
petition over nine nonths ago. Since that tinme, Debtor has
failed to file a plan. G ven Debtor's lack of operation
over the last six nmonths, and corresponding |ack of cash
flow, any plan Debtor m ght file would not be feasible due
to the lack of cash flow Consequently, any plan filing
woul d only cause further delay and this the Court refuses to
al | ow. Based upon the totality of the circumstances, the
Court finds there has been unreasonabl e del ay by Debtor that
is prejudicial to creditors. The Court, therefore,
concl udes dism ssal is warranted under 81112(b)(3).

CONCLUSI ON _AND ORDER

VWHEREFORE, based on the foregoing analysis, the Court
concludes SBA has nmet its burden of proving "cause" to
di sm ss exists under both 11 U. S.C. 81112(b) (2) and (3).

FURTHER, the Court concludes di sm ssal of Debtor's case
renders the other pending notions noot.

I T IS ACCORDI NGLY ORDERED that SBA's notion to dismss

is granted.



I T I'S FURTHER ORDERED that all other pending notions
are overrul ed as bei ng noot.

I T IS FURTHER ORDERED that Debtor shall pay to the
United States Trustee the appropriate sum required pursuant
to 28 U.S.C. 81930(a)(6) within ten (10) days of the entry
of this Order and simultaneously provide to the United
States Trustee an appropriate affidavit indicating the cash
di sbursenents for the period of July 11, 1988, through the
date hereof.

I T IS FURTHER ORDERED that judgnment is hereby entered
agai nst the Debtor and in favor of the United States Trustee
for the sunms due and owing pursuant to 28 U S.C
81930(a) (6).

Dated this 27th day of February, 1989.

Russel | J. Hil
U. S. Bankruptcy Judge



