UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

KCC- FUND 1 X, : Case No. 88-808-CH
A Limted Partnership Chapter 11
Debt or . .

ORDER- - MOTI ON TO DI SM SS AND MOTI ON TO LI FT AUTOVATI C STAY

On October 11, 1988, a hearing was held on the notion to
dismss and notion to lift stay. The follow ng attorneys
appeared on behalf of their respective clients: Gary A Norton
and Cerald P. Urbach for Debtor; T. J. MDonough and Dennis W
Johnson for creditor Froms; Bruce L. Anderson for Hawkeye
Federal Savings and Loan; and Terry L. G bson, Assistant United
States Trustee. At the conclusion of said hearing, the Court
took the matter under advisenent upon a briefing deadline of
Novenber 1, 1988. Briefs were tinely filed and the Court
considers the matter fully submtted.

This is a <core proceeding pursuant to 28 U S.C
8157(b)(2). The Court, upon review of the pleadings, argunments
of counsel, and briefs, now enters its findings and concl usi ons
pursuant to F.R Bankr.P. 87052.

FI NDI NGS OF FACT

1. On February 29, 1988, Debtor filed its voluntary
Chapter 11 petition in the US. Bankruptcy Court,

Western District, M ssouri. On March 31, 1988, venue



was changed to this Court.

2. Debtor's primary business activity is the ownership
and operation of a 114 unit apartment conplex |ocated at 4300
West br ook, Ames, |lowa, known as "Westbrook Terrace Apartnents”
(hereinafter "Westbrook").

3. Debtor is a |limted partnership, formed February 6,
1988, pursuant to the laws of the State of Mssouri. Debtor was
formed for the purpose of purchasing and operating residential,
industrial and commercial real estate. As relevant herein, the
function of Debtor is to manage Westrook. As such, there are no
enpl oyees except the principals.

4. Paul and Charlotte From (hereinafter "Froms") are the
primary claimants against Debtor. They hold a real estate
nort gage against Debtor's primary asset, Wstbrook. The Frons,
husband and wfe, are in their mddle to late sixties and are
seriously considering retirenent. Ms. From has experienced
heal t h probl ens.

5. On June 11, 1988, Frons filed a notion to nodify the
automatic stay under both grounds of 11 U S. C. 8362(d). As
grounds for cause under 8362(d)(1), Frons allege there is no
adequate protection and Debtor has been in the process of
collecting rents and transferring those funds out of state
while at the sanme tine commtting waste upon the property.
Under 8362(d)(2), Frons allege Debtor has no equity in the

property and it is not necessary to an



ef fective reorgani zati on because no reorgani zation i s possible.

6. On August 11, 1988, Frons filed a notion to dismss.
In said notion Frons set out three grounds for dismssal: 1)
lack of good faith in filing the petition; 2) 81112(b)(2)--
inability to effectuate a plan; and 3) 811 U S. C 81112(b)(3)--
unreasonable delay by the debtor that is prejudicial to
creditors.

7. On  August 29, 1988, Debtor filed a disclosure
statenent and plan of reorgani zation. An essential conponent of
the plan is that the I|imted partners nmake a capital
contribution in the amount of $475, 000. 00.

8. On Septenber 8, 1988, Debtor filed a first anmended
pl an of reorganization and a first anmended di scl osure statenent.

9. Froms entered into an agreenent to sell Westbrook to
Summ t Financial Corp. As part of the paynent, Froms received a
non-recourse note. Sunmt Financial sold Westbrook to Debtor.

10. Upon the default of Debtor, Frons were served wth

notice to cure the default on the underlying
nortgages. Froms purchased the rights of Sunmt and
received assignnents of Sunmt's rights in and to
Vst br ook. In order to maintain their interest in
West br ook, Froms were required to cure the
defi ci ency with a payment of approxi matel y

$64, 000. 00 and nake nonthly paynents of



approxi mately $17,000.00 on the principal and interest. The
nont hly paynments will be reduced to approxinmtely $10, 000.00
In addition, Froms had to pay real estate taxes on the real
est ate.

11. Froms commenced foreclosure proceedings in state
court. As part of these proceedings, T. J. MDonough was
appoi nted receiver.

12. Froms noved for sunmary judgnment in the foreclosure
proceedings. On the day set for hearing on said notion, Debtor
filed bankruptcy. Westbrook has a fair market value of
$2, 010, 000. 00. Debt or owes the Frons approxi matel y

$2, 400, 000.00 on terns of the note and the Fromclaimis in that

approxi mate anount. As a result, Debtor has no equity in
st br ook.
13. Froms are the largest secured creditors of the

estate. They are also the |argest unsecured creditors.

14. Froms purchased the <clains of other unsecured
creditors. Upon conmmencenent of foreclosure proceedings credit
was required to keep Westbrook operational. The credit rating
of Westbrook was bad and Fronms paid off other wunsecured
creditors to avoid the paynment of cash on all transactions.

15. Ares is a college towmn and it is projected that
enrollment at lowa State University wll drop by substantial

nunbers over the next few years.



16. The rental market in Ares is very conpetitive which
has resulted in a very soft market. Substantial rent increases
are not projected and appear to be highly unlikely.

17. There is 100% occupancy at West brook. The present
rental inconme is insufficient to service existing debt.

18. Froms wll vote against the First Amended Plan
because they do not have confidence in the managenent of
West br ook. Further, the health and age of the Frons dictate
against a ten year paynent period as they were relying upon this
investment for retirenent incone.

19. The underlying nortgage holders wll probably vote
against the First Amended Plan or any other plan which inpairs
their financial interest. They have recourse against Frons and
therefore have no reason to adjust or mdify their position.
Accordingly, conpromise is highly unlikely.

20. The First Anended Plan of Reorgani zation calls for an
infusion of capital by the limted partners over a short period
of tinme, one year, in the approximte anount of a half mllion
dollars. There is no evidence that such an injection of capital
is realistic as there is no evidence that there will be 70%
participation by the limted partners as required by the Pl an.

21. The pro forma financial statements supporting the

First Amended Pl an of Reorgani zation are subject to grave



doubt. The set of pro forma statenents was conposed by people
who were unfamliar with the Ames housing market; assunptions
were made which were not supportable in fact; and errors were

made in mat hnetical conputations which were not expl ai nabl e.

DI SCUSSI ON
Three issues are presented in this case. The first is
whet her Debtor's case should be disn ssed. The second is

whet her Frons are entitled to have the automatic stay lifted.
The third is whether Debtor's filing of plans of reorganization
and disclosure statenents affects the Court's ability to grant
relief under 81112 (dism ssal) or 8362 (lift stay). The Court
wi || address each issue separately.

A Effect of Filed Plans and Di sclosure Statenents on
Court's Ability to Grant Relief

At the conclusion of the Cctober 11, 1988, hearing, the
Court requested Debtor and Frons to brief said issue. Bot h
parties cited nunmerous cases. In its brief, Debtor admtted it
had not discovered any case indicating the filing of a plan and
di scl osure statenment is sufficient without nore to defeat a
nmotion to lift stay. Concerning dismssal, Debtor cited In re

Qul ph Wods Corp., 84 B.R 961, 971 (Bankr. E.D. Pa. 1988) for

the proposition that a case cannot be dism ssed for |ack of good



faith if the debtor proposes "at |east a plausibly-confirmable
pl an."

In the case at bar, as wll be nore fully devel oped | ater
in this Oder, the Court finds Debtor's proposed plan is not

pl ausi bly confirmabl e, thus distinguishing Gulph Wods.

Further, the Court agrees with Frons that the nere filing of a
plan is insufficient to defeat a notion to dismss; rather, the
feasibility and confirmability of the plan are the relevant

factors. See Mbody v. Security Pacific Business Credit, Inc.,

85 B.R 319, 345-48 (WD. Pa. 1988); In re Asbridge, 61 B.R 97,

102 (Bankr. D.N.D. 1986). As a result, the Court concludes
Debtor's filing of plans of reorganization and disclosure
statenents does not preclude it from addressing the nerits of
Froms' notion to dismss and notion to [ift stay.
B. Dismssal

Bankruptcy Code 81112(b) sets out ten non-exclusive "for
cause" grounds on which the Court, upon request of a party in
interest, may dismss a case if in the best interests of

creditors and the estate, including:

(2) inability to effectuate a plan;
(3) unreasonable delay by the debtor that is
prejudicial to the creditors....
11 U.S.C. 81112(Db). A dismssal for cause rests within the

Court's sound discretion. In re Econony Cab & Tool Co.., lInc.,

44 B.R 721, 724 (Bankr. D. Mnn. 1984). The noving party has



t he burden of proof of show ng "cause" exists. |d.
Wiile a lack of "good faith" in filing a petition is not

included in the 81112(b) non-exclusive "for cause" |ist,

the Code inposes on debtors a duty of good faith in filing and

mai ntai ning bankruptcy actions. Matter of Little Creek

Devel opnent Co., 779 F.2d 1068, 1072 (5th Gr. 1986); ILn re

Ki nney, 51 B.R 840, 845 (Bankr. C.D. Cal. 1985). As a result,
many courts, including this one, have found a | ack of good faith
to constitute "cause" for dismssing the case. See Little

Creek, 779 F.2d at 1072; Matter of Republic Realty Corp., No.

88-32-C H, unpub. op. (Bankr. S.D. lowa July 21, 1988); In re

Brandywi ne Associates, Ltd., 85 B.R 626 (Bankr. MD. Fla.

1988); In re Mxris Plan Co. of lowa, 62 B.R 348 (Bankr. N.D.

| owa 1986).

No one single factor is determnative of a debtor's |ack
of good faith in filing a Chapter 11 petition. Br andyw ne, 85
B.R at 628. The factors to be considered in determining a

debtor's good faith are discussed in Little Creek where the

court stated:

Determ ni ng whether the debtor's filing for
relief is in good faith depends |largely upon the
bankruptcy court's on-the-spot evaluation of the
debtor's financial condition, notives, and the
local financial realities. Fi ndi ngs of |ack of
good faith in proceedings based on...1112(b)
have been predicated on certain recurring but
non- excl usive patterns, and they are based on a
conglonmerate of factors rather than on any




single datum Several, but not all, of the
following conditions usually exist. The debtor
has one asset, such as a tract of undevel oped or
devel oped real property. The secured creditors'

liens encunber this tract. There are generally
no enployees ecept for the principals, little
or no cash flow, and no available sources of
inconme to

sustain a plan of reorganization.... Typically,
there are only a few, if any, unsecur ed

creditors whose clains are relatively small.
The property has usually been posted for
forecl osure because of arrearages on the debt
and the debtor has been unsuccessful in
defending actions against the fore-closure in
state court....Bankruptcy of fers the only
possibility of forestalling | oss of t he
property. There are sonetines allegations of
wr ongdoi ng by the debtor or its principles...

Little Creek, 779 F.2d at 1072-73 (enphasi s added).

Applying the Little Creek factors to the facts in the case

at bar, the Court concludes Debtor's lack of good faith in
filing its petition is manifest. Debtor's only asset is
West brook. Frons' lien, as well as others, encunber Westbrook
Debtor generally has no enployees, except for principals,
because its sole function is to manage West brook. Debt or has
little or no cash flow-even though there is 100% occupancy in
West brook. Debtor's cash flow is not sufficient to service the
exi sting debt. Debtor has few wunsecured creditors wth
relatively small clainms, and these small clains were, for the
nost part, paid by Paul From who received an assignment of their

rights. Accordingly, this is essentially a two-party dispute.



West brook was subjected to forecl osure proceedi ngs because of
arrear ages. Finally, Debtor was wunsuccessful in defending
actions against the foreclosure in state court, and chose to
file its petition on the very day a foreclosure summary judgnent
hearing was scheduled in the foreclosure proceeding. As a
result, the Court concludes Debtor's case should be dism ssed
for lack of good faith in filing the petition.

Assum ng arguendo Debtor's case was filed in good faith,

Froms' argued two other grounds for dismssal. The first is
81112(b)(2)--inability to effectuate a plan. Under said
section, the novant nust show debtor lacks all ability to

formul ate or carry out a plan. Econony Cab, 44 B.R at 725. |If

a debtor cannot submt a feasible plan, it does not have the
ability to effectuate a plan. Mbody, 85 B.R at 346 (citing

O arkson v. Cooke Sales and Service Co., 767 F.2d 417 (8th Gr

1985)). The Court can dismiss under said section if it
determnes it is unreasonable to expect that a plan can be

confirmed. In re Zahniser, 58 B.R 530, 537 (Bankr. D. Colo.

1986). The Court need not wait until a confirmation hearing in
order to determ ne whether a debtor is unable to effectuate a

pl an. In re Chesmd Park Corp., 45 B.R 153, 159 (Bankr. E.D.

Va. 1984).
Debtor will be unable to obtain the requisite approval of
i mpaired classes of creditors. 11 U S. C 81129(a)(10) provides:
If a class of clainms is inpaired under the plan,

at least one class of clains that is inpaired under
the plan has accepted the plan, determ ned w thout

10



i ncl udi ng any acceptance of the plan by any insider.

The Frons are the |largest secured creditors and Paul From

testified that they wll vote against the plan because

they do not have faith in Debtor's managi ng general partner and
because of their personal circunstances.

The evidence is that the underlying nortgageholders wll
al so vote against a plan that inpairs their financial interests
in any way. They have no reason to conprom se since the Frons
assunmed the underlying nortgages and are directly liable for
t hem There is no conceivable way that the wunderlying
nortgagees will vote for any plan inpairing their financial
rights. Their affirmative vote for a plan is conceivable only
if a plan did not inpair their financial rights, and then their
vote woul d not be required under 8§1129.

The Frons are also the |argest unsecured creditors. They
are therefore capable of determning the vote of the unsecured
creditors. As stated, their vote would be against any plan
whi ch del ayed or inpaired their rights.

Westbrook is wunable to generate sufficient incone to

service existing debt, and there is no showi ng that the infusion

11



of additional capital wll change this fact. The econom c
condition in the Anes area is not sufficient to justify a
substantial increase in rents at Wstbrook and there is no
showing that this condition will change in the imediate future
or over the life of the proposed pl an.

There has been no showing that the change in general
partners will produce nore efficient nanagenent. The anended
pl an contenpl ates a substitution of the managi ng general partner
which will not assunme any existing debt of Debtor. The pl an
al so contenpl ates a substitution of nmanagenent by a corporation
whi ch has comon ownership with the existing general partner.
The plan is but the substitution of one general partner for
another with infusion of capital by the limted partners.

Therefore, Debtor wll be unable to effectuate a plan
which would gain the acceptance of the requisite holders of
cl ai ns.

Froms' second ground for dismssal is 81112(b)(3)--
unreasonable delay by the debtor that is prejudicial to
creditors. In determ ning whether delay has been unreasonabl e,
the Court nust look to the totality of the circunstances. |ln re
Galvin, 49 B.R 665, 669 (Bankr. D.N D. 1985). In addition,
"[c]ourts will often conbine 81112(b)(2) and (3) and hold that
t he Debtor nmade an unreasonable delay that is prejudicial to the
creditors because the Debtor did not or cannot effectuate a plan

within a certain time period." Myody, 85 B.R at 351 (citations

12



omtted).

Debtor filed its first plan on August 29, 1988, six nonths
after the petition was filed. The First Amended Plan was filed
on Septenmber 8, 1988. Debtor is a single asset entity and any
del ay may be considered unreasonable nore often where the debtor

is a single asset entity. Matter of Denrose Dianpond, 49 B.R

754, 757 (Bankr. S.D.N. Y. 1985).

The anmount of secured debt substantially exceeds the
anmount of unsecured debt. The nonthly interest paynents by the
Froms continually decrease the value of their interest in
West br ook. As previously discussed, there is an insufficient
showing to indicate that a plan can be confirned.

Accordi ngly, there is unreasonable delay which is
prejudicial to the Frons.

C. Lift Stay

Assum ng arguendo Fronms were not successful in their
nmotion to dismss, their second ground for relief is a notion to
l[ift stay. Under 8362(d), on request of a party in interest and
after notice and a hearing, the Court may |ift stay under either
of two grounds:

(1) for cause, including the lack of adequate
protection of an interest in property of

such party in interest; or

(2) wth respect to a stay of an act against

13



property under subsection (a) in this
section, if--

(A) the debtor does not have an equity in
such property; and

(B) such property is not necessary to an
ef fective reorgani zati on.
11 U . S.C. 8362(d). Pursuant to 8362(g), Frons have the burden
of proof on the issue of Debtor's equity in Wstbrook, and

Debt or has the burden of proof on all other issues.

Under 8362(d) (1), Froms are entitled to relief if: 1) the
val ue of Westbrook is decreasing; and 2) Debtor is not providing
adequate protection. Froms allege there is no adequate
protection of their interest in Wstbrook because of substantia
deterioration of the premses in the fall of 1987. Debt or, on
t he other hand, argues Fronms' own witness testified he does not
bel i eve West brook has declined in value during the entire period
of the bankruptcy. Further, Froms' own appraisal denonstrates
the project has increased in value. Upon review, the Court
finds Debtor has net its burden under 8362(g) of proving
West br ook' s val ue has not decreased, thus negating the need to
provi de adequate protection to Frons. As a result, the Court
concludes Frons are not entitled to relief under 8362(d)(1).

Under 8362(d)(2), Frons are entitled to relief if: 1)
Debtor has no equity in Westbrook; and 2) Wstbrook is not

necessary to an effective reorganization. The parties

14



stipul ated Debtor has no equity because the Westbrook is val ued
at $2,010, 000.00, and Fronms' claimis in excess of $2.4 million.
Therefore, the only remaining issue is whether Wstbrook is
necessary to an effective reorgani zation.
The neaning of the phrase "necessary to an effective
reorgani zation" in 8362(d)(2)(B) is subject to tw different
interpretations. One line of cases places the enphasis on

"necessary" and holds that a debtor can neet its burden of proof

by showing that wthout the property creditor seeks to

recapture, the debtor could not reorganize. In re Rassier, 85

B.R 524, 528 (Bankr. D. Mnn. 1988); In re Koopmans, 22 B.R
395, 407 (Bankr. D. Utah 1982). Under the "necessity" test, a
debtor is not required to show a reasonable |ikelihood of a
successful reorganization in order to defeat a creditor's
8362(d)(2) motion to lift stay. Id.

The second |ine of cases places the enphasis on "effective

reorgani zation." Matter of Belton Inns, Inc., 71 B.R 811, 817

(Bankr. S.D. lowa 1987). In Belton Inns, Chief Judge Jackw g

st at ed:
The Eighth Grcuit recently adopted other court
interpretations of the "necessary for an effective
reorgani zation" standard as requiring a debtor not

only to show the property is essential to
reorgani zation but to denonstrate that an effective
reorgani zation is realistically possible. In _re

Ahlers, 794 F.2d 388, 398-99 (8th Cir. 1986). A bare
assertion by the debtor that the property is
necessary for survival and reorgani zation does not
satisfy the standard. (citation omtted) (enphasis
added) .

15



Id. The Court then cited with approval In re dark Technical

Associates, Ltd., 9 B.R 738, 748 (Bankr. D. Conn. 1981) as

foll ows:

It is not enough for a debtor to argue that the
automati c stay should continue because it needs the
secur ed property in or der to pr opose a
reorgani zati on. If this were the test all property
held by debtors could be regarded as necessary for
the debtor's reorgani zation. The key word under 11
U S.C 8362(d)(2)(B) is "effective";...

If all the debtor can offer at this tinme is high
hopes wi thout any financial prospects on the horizon
to warrant a conclusion that reorganization in the
near future is likely, it cannot be said that the
property is necessary to an "effective"
reorgani zation. (citations omtted).

The "effective reorganization" test is the majority view

Rassier, 85 B.R at 527; In re Playa Dev. Corp., 68 B.R 549,

554 (Bankr. WD. Texas 1986). In addition, this view has been
adopted, as dictum in several other circuit courts. United

Savings Ass'n v. Tinbers of |Inwood Forest Associates, Ltd., 808

F.2d 363, 370 (5th Cir. 1987), aff'd ____ US. ____ 108 S.C.

626, 98 L.Ed.2d 740 (1988); Gundy Nat'l Bank v. Tandem M ning

Corp., 754 F.2d 1436, 1440 (4th Gr. 1985). As a result, this
Cour t adopts the "effective reorganization” t est under
8362(d)(2)(B)

As previously discussed, Debtor suffers froman inability

to effectuate a plan and reorgani zation is sinply not possible

16



as the First Amended Plan is patently unconfirmable. Further,
Froms have shown Debtor does not have any equity in Westbrook,
and Debtor has failed to show it is capable of submtting a
feasible plan for an effective reorganization. As a result, the
Court concludes Frons are entitled to relief fromthe automatic
stay under 8362(d)(2). However, given the fact Debtor's case

will be dismssed, the notion to |ift stay is noot.

17



CONCLUSI ON AND ORDER

WHEREFORE, based on the foregoing analysis, the Court
concludes Debtor's filing of plans of reorganization does not
affect the Court's ability to grant relief under 11 U S C
88362, 1112.

FURTHER, the Court concludes Debtor's case should be
dism ssed on the following grounds: 1) lack of good faith in
filing the petition; 2) 81112(b)(2)--inability to effectuate a
pl an; and 3) 81112(b)(3)--unreasonable delay by the debtor that
is prejudicial to creditors.

IT IS ACCORDI NGLY ORDERED that Debtor's case is dism ssed.

IT I'S FURTHER ORDERED that Fronms' notion to |ift stay is
overrul ed as bei ng noot.

IT IS FURTHER ORDERED t hat Debtor pay to the United States
Trustee the appropriate sum required pursuant to 28 U S C
81930(a)(6) wthin ten days of the entry of this Oder and
sinmultaneously provide to the United States Trustee an
appropriate affidavit indicating the cash disbursenents for the
rel evant peri od.

IT IS FURTHER ORDERED that the Court retain limted
jurisdiction to consider any professional fee applications.

Dated this 30t h day of January, 1989.

RUSSELL J. HILL
U S. BANKRUPTCY JUDGE
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