UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
M CHAEL LEROY RI CHTER and : Case No. 88-1679-D H
MARY LOUl SE Rl CHTER,

Chapter 13
Debt or s.

ORDER- - MOTI ON FOR RELI EF FROM AUTOVATI C STAY

On Septenber 30, 1988, a hearing was held on the
nmotion for relief from automatic stay. The follow ng
attorneys appeared on behalf of their respective clients:
Martha Easter-Wlls for Debtors; E  Dean Mtz for
creditor lowa Departnent of Human Services (hereinafter
"DHS"); and Trustee R chard A. Bowers. At the concl usion
of said hearing, the Court took the nmatter under
advi sement upon a briefing deadline of Cctober 28, 1988.
Briefs were tinely filed and the Court considers the
matter fully submtted.

This is a core proceeding pursuant to 28 U S C
8157(b)(2) (O . The Court, upon review of the pleadings,
argunments of counsel, and briefs submtted, now enters its
findings and concl usions pursuant to F. R Bankr. P. 7052.

FI NDI NGS OF FACT

1. On August 5, 1988, Debtors filed a joint chapter

13 petition. In their schedules, Debtors listed Karen



Richter Logue as an unsecured creditor of $5,6000.00 for
paynments on delinquent support paynents for her son,
M chael Shane Richter.

2. On Septenber 6, 1988, DHS filed a notion for relief
from stay. In said notion, DHS argued: 1) Debtors' obligation
to pay child support to Karen Richter Logue is nondi schargeabl e
under 8523(a)(5); and 2) collection of child support should be
exenpt fromthe automati c stay under 8362(b)(2).

3. On Septenmber 15, 1988, Debtors filed a resistance and
argued, in relevant part, that their future inconme is part of
the bankruptcy estate, thus precluding DHS from attaching the
property even for a nondi schargeabl e debt.

4. During the Septenber 30, 1988, hearing, the Court
overruled DHS s notion as to Debtors' present incone, but took
under advi senent the issue of whether Debtors' state and federal
i nconme tax refunds are subject to the automatic stay. The Court
further ordered Debtors to pay their entire child support debt
i nside their plan.

5. Debtors are currently paying $315.00 per nonth into
the plan, and Trustee is paying $75.00 a nonth of this anpunt on
the child support debt.

DI SUCSSI ON

The issue in this case is whether a chapter 13 debtor's

state and federal income tax refunds are subject to the auto-

matic stay while the case is pending. A resolution of this



i ssue depends wupon an interpretation of 8362(b)(2) which

provi des:
(b) The filing of a petition...does not operate as a
stay- -
(2) ...of t he col l ection of al i nony,

mai nt enance or_support from property that
is not property of the estate[.]

11 U. S.C. 8362(b)(2) (enphasis added). The key is whether the
refunds are property of Debtors' estate. If the answer is no
8362(b)(2) is applicable and DHS may attach the refunds because
the debt is back child support. If, on the other hand, the
answer is yes, 8362(b)(2) is not applicable and the stay does
appl y.

Section 541(a) defines property of the estate as including
all interests of the debtor in property as of the comrencenent
of the case. Section 1306(a)(2) expands that definition to
i nclude post-petition earnings. Thus, in a chapter 13 case,
both pre-petition and post-petition wages earned by the debtor

are property of the estate. In re Muck, 46 B.R 652, 655

(Bankr. E.D. Pa. 1985).
A tax refund is property of the estate to the extent that

the wages to which the refund is allocable are property of the

estate. 1d. Tax refunds are property of the estate under
81306(a) . In re Holconb, 18 B.R 839, 841 (Bankr. S.D. Onio
1982). In the case at bar, since Debtors' pre-petition and

post-petition wages are property of the estate, and since the



tax refunds are allocable to those wages, the Court concludes
Debtors' state and federal incone tax refunds are property of
Debtors' estate. As a result, the Court further concludes
8362(b)(2) is not applicable, and the automatic stay does apply
to any action by DHS to attach Debtors' state and federal incone
tax returns.

CONCLUSI ON AND ORDER

WHEREFORE, based on the foregoing analysis, the Court
concludes that since Debtors' state and federal incone tax
returns are property of the estate, the automatic stay does
apply to any collection efforts by DHS to attach said refunds.

IT IS ACCORDI NGLY ORDERED that DHS s nmotion for relief
fromautomatic stay is overrul ed.

Dated this __ 12th day of January, 1989.

RUSSELL J. HILL
U S. BANKRUPTCY JUDGE



