UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

BRI AN EUGENE PAVELKA and Case No. 87-3080-W
DI ERDRE LEE PAVELKA, Chapter 7
Debt or s. Adv. No. 88-0057

M LLS COUNTY STATE BANK,
Plaintiff,
V.

BRI AN EUGENE PAVELKA and
DElI RDRE LEE PAVELKA,

Def endant s.

JUDGVENT

The issues of this proceedi ng having been duly considered by the
Honorabl e Russell J. Hll, United States Bankruptcy Judge, and a
deci si on havi ng been reached,

IT IS ORDERED AND ADJUDGED t hat the obligation of Defendant,
Deirdre Lee Pavel ka, to the Plaintiff, MIls County State Bank, in the
amount of $2,852.73, plus interest, is non-dischargeabl e under 8523
(a)(2)(B).

Dated this 9'" day of December, 1988.

Mary M Wi bel
Cerk of U S. Bankruptcy Court

By:

Deputy Cerk

SEAL OF U S. BANKRUPTCY COURT
ENTRY OF JUDGVENT
Dat ed: _Decenber 9, 1998




UNI TED STATES BANKRUPTCY COURT
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DI ERDRE LEE PAVELKA, . Chapter 7
Debt or s. . Adv. No. 88-0057

M LLS COUNTY STATE BANK,
Plaintiff,
V.

BRI AN EUGENE PAVELKA and
DElI RDRE LEE PAVELKA,

Def endant s.

ORDER- -TRI AL ON_ COVPLAI NT_ OBJECTI NG TO
DI SCHARGEABI LI TY OF DEBT

On August 25, 1988, a trial was held on the conplaint objecting
to dischargeability of debt. Janes A Thonmas appeared on behal f of
Plaintiff MIls County State Bank (hereinafter “Bank”) and H Wlter
G een appeared on behalf of Defendant Deirdre Lee Pavel ka (hereinafter
“Defendant”). At the conclusion of said hearing, the Court took the
matter under advisenent upon a briefing deadline of Septenber 30,
1988. Briefs were tinely filed and the Court considers the natter
fully submtted.

This is a core proceeding pursuant to 28 U S C. 8157(b)(2)(1).
The Court, upon review of the pleadings, argunents of counsel,
evidence admtted and briefs, now enters its findings and concl usions

pursuant to F. R Bankr. P. 7052.



FI NDI NGS OF FACT

1. On Decenber 21, 1987, Defendant filed a joint voluntary
Chapter 7 petition.

2. On June 30, 1986, Bank | oaned Defendant $10,005.00, in return
for which Defendant gave Bank a prom ssory note for $10, 005. 00.

Def endant borrowed this noney for the stated purpose of purchasing
busi ness equi prent and for operating expenses.

3. On July 23, 1987, Bank advanced Def endant an additi onal
$2,852.73, and refinanced the first [ oan which had an out standi ng
bal ance of $7,147.27, for a total new | oan of $10, 000. 00.

4. As part of the consideration and as an inducenent to Bank to
make the | oan, Defendant filled out a witten financial statenent on
July 15, 1987, wherein she listed her total liabilities as $16, 600. 00,
and her contingent liabilities as $13, 000. 00.

5. On July 15, 1987, Defendant had the follow ng joint
l[iabilities that she failed to list on her witten financial statenent
for Bank: 1) first nortgage on hone for $28, 750.00; 2) second
nortgage on hone for $3,357.72; 3) AVCO Finance for $2,186.00; and 4)

note to Larry and Peggy Kruse for $3,546.79.

6. Because of the above om ssions, Defendant under-



stated her liabilities by $37,840.51 on the witten financia
statenents she supplied to Bank.

7. Defendant gave her projected annual incone in the anount of
$30, 000. 00- $35, 000. 00, and listed child support in the amount of
$3, 600. 00, as ot her incone.

8. At the time Defendant gave the financial statement to Bank,
Def endant was enployed as an insurance sales agent. She had past
experience in filling out financial statenents and obtaining |oans.
She had been enployed as an accounting clerk working with accounts
payable, and had three vyears of advanced schooling toward an
accounting maj or.

9. At the tinme Defendant filled out the financial statenent,
she knew. 1) what the financial statenent was; 2) what it was used
for; 3) who her creditors were and the anmount of the respective debts;
4) she was responsible for the debts; and 5) these debts were not
di scl osed on the financial statenent and that she had not disclosed
themto Bank’s | oan officer or other enpl oyee of Bank.

10. Def endant stated she was separated and “al nost divorced.”
Def endant was not receiving child support from her estranged husband
at the time of the financial statenent. Defendant did not reveal to
Bank any proposed division of debt in the pending dissolution of

marri age proceedi ng.



11. Bank used the followi ng factors in agreeing to advance the
additional nonies to Defendant: 1) her present income; 2) her present
obligations; and 3) her paynment history. The financial statenment as
prepared and presented by Defendant was used as an integral part in
determ ning her present incone, present financial obligations, and

ability to pay additional debt.

DI SCUSSI ON
The issue in this case is whether Defendant’s debt owed to Bank
i s nondi schargeable pursuant to 11 U S.C 8523(a)(2)(B). Said section

provi des:

(a) A discharge under section 727...does not discharge an
i ndi vi dual debtor from any debt - -

(2) For noney, property, services, or an extension
renewal, or refinancing of «credit, to the extent
obt ai ned by --

(B) use of a statement in witing-
(i) that is materially fal se;

(1i) respecting t he debtor’s or an
insider’s financial condition;

(iii) on which the creditor to whom the
debtor is liable for such noney, property,
services, or credit reasonably relied; and

(iv) that the debtor caused to be nade or
published with intent to deceive.



11 U.S.C. 8523(a)(2)(B). The burden rests upon the creditor to prove
each of the elements by clear and convincing evidence. In re
Bi edenharn, 30 B.R 342, 345 (Bankr. WD. La. 1983).

A materially false financial statement under section 523(a)(2)(B)
is one containing inportant and substantial wuntruth, and what is
substantial is a question of fact. 1d. In addition, the failure to
include outstanding obligations on a loan application renders the

statement materially false. In re Witing, 10 B.R 687, 689 (Bankr.

E.D. Pa. 1981).
A creditor’s reliance on a false representation nust be

reasonable. In re Kelley, 51 B.R 707, 709 (Bankr. S.D. Chio 1985).

The determ nation of reasonableness is nmade on a case-by-case basis.

In re Ardelean, 28 B.R 299, 301 (Bankr. N.D. Il1l. 1983). Reliance is

unr easonable when a creditor knows from the outset that a financi al

statement is inaccurate. In re Jackson, 32 B.R 549, 552 (Bankr. E. D.

Va. 1983); In re Houk, 17 B.R 192, 195-96 (Bankr. D.S. D. 1982). A
creditor has a duty to obtain a correct financial statenent that it
can rely on if it desires to use that statenent at a later tine as a
basi s for determ ning nondischargeability. Jackson, 32 B.R at 552.
Intent to deceive requires a knowing and intentional subm ssion
of a materially false financial report for the specific purpose of

decei ving or defrauding the party



extending credit. In re Posick, 26 B.R 499, 501 (Bankr. S.D. F a.

1983). Said intent may be presunmed from the use of a false financial

statenent to acquire credit. In re Sinpson, 29 B.R 202, 211 (Bankr.

N.D. lowa 1983). If defendant rebuts the presunption by denying the
alleged intent, plaintiff then has the burden of proving the intent.
Id. Proof of a debtor’s intent to deceive a creditor does not need to
be established by direct proof but my be inferred from the

ci rcunstances of the case. Mtter of Bonanza |nport and Export. Inc.

43 B.R 570, 575 (Bankr. S.D. Fla. 1984). Goss recklessness by a

debtor is enough to prove intent to deceive. In re Barnacle, 44 B. R

50, 55 (Bankr. D. Mnn. 1984).

In the case at bar, Defendant’s financial statenment was
materially false in that large, significant debts were omtted from
the statenment. Defendant knew the financial statenent was fal se when
she presented it to Bank for the advance. She overstated her incone
and understated her liabilities. Thus, Bank has proven the first two
el enents of 8523(a) (2) (B).

Concerning the third el enent, reasonable reliance, Bank foll owed
its usual business practices in extending the credit. Defendant had an
existing loan with Bank and her paynent history had been good. Thus,
Bank’s reliance upon the financial statement was reasonabl e under the

ci rcunst ances.



Concerning the fourth elenent, intent to deceive, Defendant is
relatively sophisticated in financial matters as she had experience in
the area of finance and had taken advanced schooling to increase her
know edge in the field of accounting. Defendant was undergoing
financial stress at the time, because of her marital status, and used
the false financial statenent to obtain the advance in order to
relieve the financial strain. Thus, Bank has proven the fourth and
final element, making the debt non-di schargeabl e.

G ven that Bank has nmet its burden of proof under 8523(a) (2)
(B), the only renmaining issue is to determ ne how nuch of Defendant’s
debt owed to Bank is non-dischargeable. Bank argues the entire debt is
non- di schargeabl e whil e Defendant argues only the new noney advanced
i s non-di schar geabl e.

The courts are split on whether the entire debt or only the new
nmoney advanced shoul d be decl ared non-di schargeable. Sone courts have
held the maxi num anount which can be held non-dischargeabl e under
8523(a)(2)(B) in a refinancing arrangenent is the anpunt of new noney

advanced. In re Wight, 52 B.R 27, 29 (Bankr. WD. Pa. 1985); see

Barnacle, 44 B.R at 55. Other courts, however, have held that where a
creditor has reasonably relied upon a false financial statement in
refinancing an existing loan, the entire debt is non-dischargeable. In

re Geenidge, 75 B.R 245, 247 (Bankr. MD. Ga. 1987); see In re

Tonei, 24 B.R 204, 206



(WD. NY. 1982). Upon review, the Court adopts the Wight Iine of
reasoni ng and hol ds that under 8523(a)(2)(B), the nmaxi mrum anount which
can be held non-dischargeable in a refinancing arrangenent is the
amount of the new noney advanced.

In the case at bar, Defendant was not in default on her |oan at
the time of the advance on July 15, 1987. Bank relied to its detrinent
on the false financial statement only to the extent of new noney
advanced. Consequently, only the advance of $2,852.73 of new noney is

non- di schar geabl e.

CONCLUSI ON AND ORDER

VWHEREFCRE, based on the foregoing analysis, the Court concludes
Bank has proven by clear and convincing evidence that: 1) Defendant’s
statenment was materially false; 2) at the tinme Defendant prepared and
presented the financial statenent to Bank, she knew it was false; 3)
Defendant made the false representations with the intention and
pur pose of deceiving Bank; 4) Bank reasonably relied on Defendant’s
fal se representations; 5) Defendant obtained an advance of $2,852.73
of new noney as a result of said msrepresentation; and 6) Bank
suffered a loss of $2,852.73, plus interest, as a proxinmate result of

sai d misrepresentations.



IT IS ACCORDI NGLY ORDERED that the obligation of Defendant,
Deirdre Lee Pavelka, to the Plaintiff, MIls County State Bank, in the
amount of $2,852.73, plus interest, is non-di schargeabl e under

8523(a)(2)(B). An appropriate judgnent shall be entered.

Dated this 9'" day of Decenber, 1988.

RUSSELL J. HILL
U S. BANKRUPTCY JUDGE



