UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

MEL- O-GOLD, | NC.,
Case No. 872335
Debt or . Chapter 7

ORDER - MOTI ON FOR ORDER REQUI RI NG MARSHALI NG AND
MOTI ON  FOR ORDER REQUI RI NG TRUSTEE TO ABANDON PROPERTY

On March 21, 1988, a hearing was held on notion for
order requiring marshaling and notion for order requiring
trustee to abandon property. Bruce J. Toenjes appeared on
behalf of the novant <creditor Minerz Creanery, Inc.
(hereinafter “Meinerz”). Mark S. Lorence appeared on behalf
of Debtor. David L. Davitt appeared on behalf of creditor
Norwest Bank Des Mbines, N A (hereinafter “Norwest”). Also
appeari ng was Robert D. Taha, Trustee.

This is a core proceeding pursuant to 28 U S.C. 8157(b)
(2). The Court, upon review of the pleadings, evidence, and
briefs, now enters its findings and conclusions pursuant to

F.R Bankr. P. 7052.
FI NDI NGS OF FACT

1. Debtor filed a Chapter 7 petition on Septenber 18,
1987. Debtor previously filed a Chapter 11 petition on
August 17, 1984, but the case was disnm ssed on March 25, 1986.
Debtor filed a second Chapter 11 petition on May 30, 1986, and
that case was di sm ssed on April 28, 1987.
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2. Norwest is Debtor’s only secured creditor, and has
filed a proof of claimfor $14,615. 13.

3. Meinerz is one of approximately 75 unsecured
creditors listed in Debtor’s schedule A 3. Minerz filed a
proof of claimfor $11,696.83 in principal plus $2,949.30 in
pre-petition interest on account of a February 24, 1984,
default judgnent agai nst Debtor which remains unsatisfied. In
its proof of claim Meinerz noted that if it is successful in
its notion for order to abandon reflecting its alleged right
to $3,250.00 which was returned to Debtor as a preference in
an earlier chapter 11 case that was dismssed, its claimis
$8, 446. 83 principal on the unsatisfied judgnment and $2,612. 73
in pre-petition interest as provided in the judgnent.

4. Norwest has a security interest in, anong other
things, Debtor’s inventory, accounts receivable, equipnent,
and general intangibles, and a nortgage on real estate owned
individually by Virgil and Edith Wckert, shareholders and
guarantors of the Debtor.

5. At the date of filing, Debtor valued its accounts
recei vable at $24,312.85, and al so conducted a post-petition
i nventory which totaled $69, 267.28. On or about April 4,1988,
Trustee sold said inventory to Virgil Wckert for $7,000. 00.

6. The real estate owned by the Wckerts which secures

Debtor’s obligation consists of the Wckerts’ honestead and



a separate structure which the Wckerts rented to Debtor and
from whi ch Debtor conducted its business.

7. On January 14, 1988, Meinerz filed a notion
requiring trustee to abandon property. |In said notion,
Meinerz argued it was entitled to $3,250.00, which allegedly
revested in Meinerz, pursuant to 8349(b) (3), upon dism ssa
on March 25, 1986, of Debtor’s first chapter 11 petition
which was filed August 18, 1984. Said amount reflected a
preference paynent that Meinerz was ordered to turn over to
Debtor’s estate.

8. On January 14, 1988, Meinerz also filed a notion
for order requiring marshaling of assets by Norwest. In said
notion, Meinerz stated that Norwest was secured by collatera
i ncluding, anong other things, Debtor’s inventory, accounts
recei vabl e and proceeds plus real estate owned by Virgil and
Edith Wckert, guarantors of Debtor’s obligation to Norwest.
Meinerz further argued that since only Norwest could pursue
the real estate, it should be required to exhaust that
excl usive fund before proceedi ng against the fund (inventory,
accounts, proceeds, etc.) that is also available to the
unsecured creditors and trustee.

9. On February 8, 1988, Norwest filed a resistance to
each notion. Concerning the notion to abandon, Norwest argued
the funds described are the proceeds of Debtor’s accounts
recei vabl e, subject to Norwest’s security interest, and that

no proceedi ng has divested Norwest’s right to such
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funds. Concerning the notion for marshaling, Norwest argued
the real estate in question is not property of any bankruptcy
estate, Meinerz lacks standing to assert the nmarshaling
claim and general principles of equity prevent marshaling
because the real estate is Wckerts’ honestead.

10. On March 10, 1988, Debtor filed a resistance to the
nmotion to marshal. In said resistance, Debtor nmade the sane

argunents as Norwest in its February 8, 1988, resistance.

DI SCUSSI ON

The two issues presented in this case are: 1) whether
Meinerz is entitled to an order requiring marshaling; and 2)
whet her Meinerz is entitled to an order requiring trustee to

abandon property.

Marshal i ng of Assets

The | eadi ng case dealing with the doctrine of marshaling

is Meyer v. United States, 375 U. S. 233 (1963). In Meyer, the

Court stated:

The equitabl e doctrine of marshaling rests upon the
principle that a creditor having two funds to
satisfy his debt, may not by his application of
them to his demand, defeat another creditor, who
may resort to only one of the funds.

Id. at 236-237. Further, the Court pointed out that

marshaling is bottoned in the law of equity. Id. at 237.
Bankruptcy Rule 7001(7) defines an adversary proceedi ng

as a proceeding “to obtain ... equitable relief.” As noted

above, marshaling is bottonmed in equity. Therefore, any



action requesting the equitable renmedy of marshaling nust be
brought as an adversary proceeding under part VII of the
bankruptcy rul es.

In the case at |Dbar, however, Mei nerz requested
mar shal i ng through an ordinary notion. In its brief, Meinerz
contends that a request for nmarshaling may al so be consi dered
in other contexts that do not require the filing of an
adversary proceedi ng. However, none of those context |isted
as exanples are present in the case at bar. Meinerz seeks
marshaling on its own initiative, not in response to any type
of nmotion filed by another party. Therefore, since Minerz
has failed to properly bring this matter before the Court as
an adversary proceeding, the Court lacks jurisdiction to
determ ne Meinerz' s request for marshaling.

Assumi ng arguendo the Court does have jurisdiction,
Meinerz is still not entitled to an order requiring
mar shaling because the necessary elenents to inpose
mar shal i ng are not present.

Before the Court can order marshaling, the follow ng
el ements nust be present: 1) two or nore secured creditors
with the same debtor; 2) two funds or potential funds
bel onging to that debtor; and 3) one creditor can reach both
funds while the other creditor can reach only one of the

funds. In the Matter of Dealer Support Services Int’l, Inc.,

73 B.R 763, 764 (Bankr. E. D. Mch. 1987) (citations
omtted); Inre Francis Const. Co., Inc., 54 B.R 13, 14-15




(Bankr. D.S.C. 1985). In the case at bar, the third el enent
for marshaling is clearly net because Norwest can reach both
funds while Meinerz can reach only one of the funds.
Therefore, the Court nust determine if the first two el enents
are al so present.

Traditionally, marshaling has been wused by secured
creditors and has not been available to unsecured creditors.

Deal er Support, 73 B.R at 764; Francis Const., 54 B.R at 14

(citations omtted). At |east one court has nmade marshaling

avail able to unsecured creditors. In re Jack G een’s Fashi ons

for Men-Big and Tall, 65 B.R 317 (Bankr. WD. M. 1978),

aff’d, 597 F.2d 130 (8th Gr. 1979). However, Jack Geen's

has been severely criticized by commentators and rejected by

numer ous bankruptcy courts. Dealer Support, 73 B.R at 765

(citations omtted)

In the case at bar, while it appears that Meinerz does
not have standing because it is not a secured creditor, the
Court concludes it is wunnecessary to decide the standing
i ssue because even if Minerz does have standing to request
marshaling, there is no nmerit in its request because the two
funds are not in the hands of a comon debtor.

Marshaling has traditionally required that both sources

of paynent belong to a comon debtor. In re Tanpa Chain Co.

Inc., 53 B.R 772, 778 (Bankr. S.D. NY. 1985). This
requirenent is not net when the funds to be marshaled “are

hel d ‘separately by a corporation and its sharehol der



even though [the shareholder] guaranteed the corporate

debt.”’ Deal er Support, 73 B.R at 765 (quoting Tanpa Chain,

53 B.R at 778).

Al t hough two funds exist in the case at bar, only one
belongs to Debtor while the other fund belongs to the
Wckerts. Meinerz is asking the Court to require Norwest,
Debtor’s sole secured creditor, to proceed first against the
assets of Debtor’s guarantor, the Wckerts, before proceedi ng
agai nst assets of Debtor’s bankruptcy estate. Since Debtor
has no right, title or claimof interest in the real estate
owned by the Wckerts individually, the *“common debtor”
requirement is not satisfied.

The Court recognizes that certain exceptions to the
“common debtor” requirenent exist such as piercing the

corporate veil and contribution to capital. See Francis

Const., 54 B.R at 15; Tanpa Chain, 53 B.R at 778. However,

the Court does not need to decide whether to adopt these
exceptions because Meinerz has presented no evidence
suggesting that any of +the exceptions should apply. In

addition, the Court rejects Minerz’'s reliance on Jack

Green’s, supra, for the proposition that the Court could

ignore the “comon fund” requirenent, for two reasons. First,

Jack Green’s is distinguishable on its facts because that

case involved a corporate debtor and the individual
bankruptcies of two controlling sharehol ders so the Court had

jurisdiction over all the property involved in the



marshaling request. In the case at bar, the property in
guestion is owned exclusively by the guarantors, the
W ckerts, who have not filed for bankruptcy. Further, Debtor
has no interest in the property. Thus, this Court does not
have jurisdiction over the property.

Second, the only rationale for affirmance in Jack

Geen's is the Court’s equitable concern that unless the bank
was conpelled to first exhaust its renedies against the
guarantor, there would be nothing for unsecured creditors.

[I]t would be in the highest degree inequitable to
allow the Bank to exhaust the business assets of
the corporate bankrupt without first | ooking to the
real estate nortgaged to it. To permt such a
course would leave the general creditors of the
busi ness wi th not hi ng.

Deal er Support, 73 B.R at 766 (quoting Jack Geen’'s, 597

F.2d at 133). Again, the case at bar is easily distin-
gui shabl e because in Debtor’s schedule B, statenent of all
property of Debtor, Debtor has shown accounts receivable in
t he anount of $24,312.95. Further, a post-petition inventory
conducted by Debtor reflects $69,267.29 in inventory
available to the bankruptcy estate. As a result, Norwest
appears to be overly secured, and there appear to be
significant assets and proceeds available for a distribution
to Debtor’s general unsecured creditors. Therefore, the only
rationale for the Eighth Grcuit Court of Appeals’ affirmance

of the Jack Green’s case is not present in the case at bar.




I n conclusion, since Meinerz's request for marshaling is
i nproperly before the Court, and since the elenents necessary
for marshaling are not present in any event, the Court nust

deny Meinerz's request for an order requiring marshaling.

Abandonnment of Property

Section 554(b) provides that:

[0]n request of a party in interest and after
notice and a hearing, the court may order the
trustee to abandon any property of the estate that
is burdensone to the estate or that 1is of
i nconsequential value and benefit to the estate.

11 U S.C. 8554(b) (enphasis added). In its notion, Minerz
argued it was entitled to an abandonnment order requiring
trustee to abandon $3,250.00 which allegedly revested in
Mei nerz, pursuant to section 349(b), upon dismssal of
Debtor’s first chapter 11 petition.

Concerning the dismssal of Debtor’s first chapter 11

petition, section 349 provides in part:

(b) Unless the court, for cause, orders otherw se,
a dism ssal of a case other than under section 742
of this title--

(1) reinstates--

(B) any transfer avoided under section
522, 544, 545, 547, 548, 549, or 724(a) of
this title, or preserved under section
510(c)(2), 522(i) (2), or 551 of this title;
and. ..

(3) revests the property of the estate in the
entity in which such property was vested
i mredi ately



before the commencenent of the case
under this title.

11 U.S.C. 8349(b). In interpreting this section, Collier on
Bankruptcy states that “[t]he objective of section 349(b) is
to restore all property rights, as far as practicable, to the
positions they occupied at the comrencenent of a case that
was dism ssed under one of the operative sections of title
11.”7 2 Collier 9349.03 at 349-9 (15th Ed. 1986).

Section 541(a) (1) provides the property of the estate
includes al legal and equitable interests of the debtor in
property as of the comrencenent of the case. In the case at
bar, when Debtor’s first chapter 11 petition was dism ssed
the avoided transfer to Meinerz of $3,250.00 was reinstated
pursuant to section 349(b) (1) (B), and the $3,250.00
revested in Meinerz pursuant to section 349(b) (3). As a
result, Debtor no |longer had any |egal or equitable interest
in the property, pursuant to section 541(a). However, Debtor
did not return the noney to Meinerz but instead kept it.
Thus, $3,250.00 of Debtor’s current estate should not be
property of the estate because said anobunt revested in
Meinerz after the dismssal of Debtor’s first chapter 11
petition on March 25, 1986.

Since $3,250.00 of Debtor’'s estate should not be
i ncluded as property of the estate, Meinerz could not recover
said armount under section 554(b) because under said section,
the trustee can only abandon property of the estate. However,

since Meinerz is entitled to the $3, 250. 00
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due to its revesting under section 349(b)(3), equity and
fairness dictate that after Debtor’s estate has been
liquidated, the trustee nust distribute the first $3,250.00

to Mei nerz.
CONCLUSI ON AND ORDER

WHEREFORE, based on the foregoing analysis, the Court
concludes that since Minerz’'s request for marshaling is
i nproperly before the Court, and since the el enments necessary
for marshaling are not present in any event, Meinerz is not
entitled to an order requiring marshaling.

FURTHER, the Court concludes that since the $3,250.00
revested in Meinerz following the dism ssal of Debtor’s
first chapter 11 case, said anmount is not property of
Debtor’s estate so Meinerz is not entitled to an abandonnent
or der.

IT IS ACCORDI NGLY ORDERED that Meinerz's notion for
order requiring marshaling is denied.

IT I'S FURTHER ORDERED that Meinerz's notion for order
requiring trustee to abandon property is deni ed.

IT IS FURTHER ORDERED that after Debtor’s estate has
been liquidated, the trustee nust distribute the first

$3, 250. 00 to Mei nerz.

Dated this 29™ day of June, 1988.

RUSSELL J. HILL
U S. BANKRUPTCY JUDGE
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