UNI TED STATES BANKRUPTCY CQOURT
For the Southern District of |owa
In the Matter of
DALE SAM HALE

Case No. 87-2556-C
Debt or . Chapter 7

Adv. No. 870243
SALLY A. HUCKFELDT,

Plaintiff,
V.
DALE SAM HALE,

Def endant .

ORDER - COVPLAI NT TO DETERM NE
DI SCHARGEABI LI TY OF DEBT

On March 1, 1988, a pretrial conference was held on
plaintiff’s conplaint to determ ne dischargeabilityY of debt.
W J. Latham Jr. appeared on behalf of the plaintiff and Kent
L. Geffe appeared on behalf of the defendant. During the
pretrial conference, counsel agreed that the proceeding could be
submtted upon stipulated facts and witten briefs, and the
Court ordered that said facts and briefs be filed on or before
March 25, 1988. On March 24, 1988, the plaintiff filed her
brief. On March 25, 1988, defendant filed his brief and both
parties filed a stipulation of facts. The Court considers the
matter fully submtted.

This is a core proceeding pursuant to 28 USC

8157(b)(2)(1). The Court, upon review of the stipul ated



facts, briefs, and arguments of counsel, now enters its findings
and concl usions pursuant to F.R Bankr. P. 7052.

FI NDI NGS OF FACT
1. On February 21, 1985, plaintiff filed a paternity

action agai nst defendant in Marshall County, Law No. 35886.

2. After a jury trial was held on Mrch 17419, 1987,
def endant was found to be the father of Tyler Reid Huckfeldt,
plaintiff’s son, born April 11, 1985.

3. On April 13, 1987, and Septenber 11, 1987, support
hearings were held and the followng judgnents were rendered
agai nst defendant in favor of plaintiff: 1) $2,503.00 for
rei mbursenent of prenatal and postnatal care of their child; 2)
$8, 250.00 for retroactive child support from the date of birth
of the child up to and including the nonth of Septenber 1987; 3)
$5,747.98 for plaintiff’s attorney fees; and 4) $894.50 for al
court costs, including plaintiff’s expert wtness fee and
deposi tions.

4. On COctober 14, 1987, defendant filed a voluntary
Chapter 7 petition, seeking to discharge three of the judgnents
ent ered agai nst hi m—prenatal and postnatal care, attorney fees,
and court costs.

5. On Novenber 16, 1987, plaintiff filed the instant
conplaint to determ ne dischargeability of debt and argued al
three judgnents were each in the nature of child support under

11 U.S.C. 8523(a) (5) and thus were nondi schargeabl e.



6. On Decenber 21, 1987, defendant filed his answer and
argued that all of the judgnents are dischargeable except for
the $8,250.00 retroactive «child support judgnment which he

adm tted was nondi schar geabl e.

DI SCUSSI ON

Bankruptcy Code section 523(a) (5) excepts from the

operation of a discharge paynents:

(5) to a spouse, forner spouse, or child of
the debtor, for alinony to, nmaintenance for,
or support of such spouse or child, in
connection with the separation agreenent,
di vorce decree or other order of a court of
record, determ nation made i n accordance with
state or territorial law by a governmental
unit, or property settlenent agreenent, but
not to the extent that -

(B) such debt includes a Iliability
desi gnated as alinony, maintenance, or
support, wunless such liability is in

the nature of alinony, naintenance,
or support.

11 U.S. C 8523(a)(5) (enphasis added). Wile this Code section
does not specifically refer to debts arising out of a state
court paternity action, many courts have held such debts are “in
the nature of support” and thus are nondi schargeable. Matter of
Pierson, 47 B.R 258, 261 (Bankr. D. Neb. 1985); In re
Bal t hazor, 36 B.R 656, 658659 (Bankr. E.D. Ws. 1984); In re
Cain, 29 B.R 591, 594 (Bankr. N.D. Ind. 1983). In determ ning
what is “in the nature of support” under section 523 (a) (5),
the court must |ook to bankruptcy |law, not state |aw, and nust

exani ne al



of the factors of each case in light of its particular
ci rcunstances. Balthazor, 36 B.R at 659.

In the case at bar, four paternity suit judgnents were
entered agai nst defendant pursuant to lowa Code section 675.25
(1987): 1) $2,503.00 for reinbursement of prenatal and postnatal
care of the child; 2) $8,250.00 for retroactive child support
from date of birth; 3) $5,747.98 for the plaintiff’s attorney
fees; and 4) $894.50 for all court costs, expert w tness fees,
and costs of plaintiff’'s depositions. Defendant acknow edges the
retroactive child support is not dischargeable but argues the
ot her three are dischargeabl e.

Concerning the judgnent for reinbursenment of prenatal and
postnatal care, the Balthazor court held that a debtor father’s
obligation for nedical and hospital expenses for the birth of
his child was “in the nature of support” under section 523(a)
(5) and thus was nondi schargeable. 1d. The court determ ned the
debtor father’s obligation for the nedical and hospital expenses
was part of his overall support obligation and served a support
function. 1d.

In the case at bar, the state District Court judge noted in
the decree that plaintiff had incurred $2,503.00 in birth and
prenat al expenses which were reasonable and necessary. Based on
this fact and the circunstances in the case at bar, the Court
agrees with the Balthazor court and concludes that plaintiff’'s

j udgnment for reinbursenent of



prenatal and postnatal care is “in the nature of support” and
thus is a nondi schargeabl e debt under section 523 (a) (5).
Concerning the judgnent for attorney fees and court costs,
the majority rule is that an obligation to pay attorney fees is
so tied with the obligation of support as to be in the nature of

support and excepted from discharge. Mtter of Shaw, 67 B.R

911, 912 (Bankr. N.D. Fla. 1986); In re Snider, 62 B.R 382, 385

(Bankr. S.D. Tex. 1986); see Cain, 29 B.R at 597 (debtor
father’s entire debt, including child support, attorney fees,
and court costs, was in the nature of child support and was
nondi schar geabl e) .

In Cain, the court stated the follow ng concerning expenses
awarded a woman in a successful prosecution of a paternity

action:

This expense is so closely akin to the
judgnment for support that to allow its
di scharge would effectively prohibit an
unwed nother from engagi ng |egal counsel to
pursue her rightful cause of action.

Cain, 29 B.R at 596 (quoting In re Porter, Bankr. C. Rep. (CCH)

64, 575 (S.D. Ind. 1971)).

This Court agrees with the majority rule and concl udes that
plaintiff’s attorney fees and court costs are in the nature of
support and excepted from discharge for the follow ng reasons.
In the decree, the District Court judge noted that plaintiff
incurred attorney fees of $7,053.00 which were fair, reasonabl e,
and necessary. The court further noted that the matter could

normal | y have been tried



for $1,500 but that defendant’s evasiveness and refusal to
cooperate and disposing of the mtter pronptly resulted in
excess costs. Thus, defendant would be liable for $5,747.98, the
approximate difference between the actual and reasonable fees

Because of plaintiff’s [imted income of approximtely $600.00 a
month, allowi ng defendant to discharge the attorney fees and
court costs when his own actions led to their excessive anounts
would be patently inequitable. In addition, such a decision
woul d effectively prohibit future unwed nothers from hiring an
attorney to pursue their rightful causes of action. See id.

This the Court refuses to do.

CONCLUSI ON. AND ORDER

VWHEREFORE, based on the foregoing analysis, the Court
concludes that plaintiff’s state court judgnents against
defendant for prenatal and postnatal care, <child support,
attorney fees, and court costs are in the nature of support
under 11 U. S.C. 8523(a) (5).

I T IS ACCORDI NGLY ORDERED that the debts owed by defendant
to plaintiff are nondi schargeabl e.

Dated this 9'" day of June, 1988.

RUSSELL J. HILL
U S. BANKRUPTCY JUDGE






