UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

ACE ENTERPRI SES, | NC., Case No. 87-1405
An | owa Corporation, Chapter 11
Debt or .

ORDER ON MOTI ON TO DI SM SS

On January 13, 1988, the notions to dismss filed Septenber 25,
1987, by the United States of Anerica on behalf of the Internal
Revenue Service (hereinafter “I.R S.”) and filed Cctober 13, 1987, by
the Unites States Trustee (hereinafter “Trustee”), and resistance
thereto filed OCctober 7, 1987, by debtor Ace Enterprises, Inc.
(hereinafter “Debtor”), and amendnent thereto filed Decenber 8, 1987,
by Trustee, cane on for a hearing before this court in Davenport,
lowa. Kevin R Query appeared on behalf of I.RS., Marlyn S. Jensen
appeared on behalf of Debtor, and Terry L. G bson appeared on behal f

of Trustee. The court considers the matter fully submtted.

FACTUAL BACKGROUND

On February 28, 1983, Debtor filed a voluntary Chapter 11 petition
with this court. Since 1980, Debtor had consistently failed to conply
with the requirenents of Title 26 of the United States Code (Internal
Revenue Code) regarding the w thholding of incone and FICA tax from
the wages of its enployees, and the tinely filing of deposits of its

post-petition enploynent tax liabilities.



On February 15, 1984, |I.R S. filed a notion to convert the
case to Chapter 7 because Debtor failed to tinely file a
proposed plan of reorganization. On April 3, 1984, Debtor
eventually filed a plan; but on July 6, 1984, |I.R S. filed an
objection. On Cctober 11, 1984, Debtor filed an anended plan,
and then filed anmendnents thereto on Decenber 17, 1984, March
13, 1985, and May 3, 1985.

On May 7, 1985, the court confirmed Debtor’s anended plan
However, Debtor then continued to fail to conply with Interna
Revenue Code w thhol ding requirenments on enpl oyee wages, and the
timely filing of deposits of its post-petition enploynment tax
liabilities. In addition, Debtor failed to conply with the terns
of its confirmed plan by not maki ng any paynents to |I.R S

As a result of Debtor’s failure to conply with the terns of
its confirmed plan and its failure to pay its enploynent tax
obligations, I.RS.  filed on February 3, 1986, a notion to
convert the case to Chapter 7. On March 5, 1986, this court
granted the motion to convert. On May 1, 1986, the Chapter 7
trustee applied to abandon the majority of Debtor’s property,
and on May 2, 1986, the case was cl osed.

After the Chapter 7 case was closed, Debtor again continued
to fail to conply wth Internal Revenue Code withholding
requirements on enployee wages, and the tinmely filing of

deposits of its enploynent tax liabilities. As a



result, on April 7, 1987, I.RS. filed in United States District Court
for the Southern District of Ilowa, an application to enter the
prem ses of Debtor to effect levy to collect delinquent enploynent
taxes. On April 17, 1987, United States District Court Judge WIIliam
C. Stuart signed the order for entry on Debtor’s premses to effect
| evy.

Shortly thereafter, revenue officers entered Debtor’s prem ses
pursuant to the entry order and seized property found therein, which
was subject to levy by the United States. The sale of the seized
assets was scheduled for May 27, 1987. However, on May 26, 1987, one

day prior to the sale, Debtor filed the instant Chapter 11 voluntary
petition.

On Septenber 25, 1987, |.R S. filed a notion to dismss and
argued Debtor was not acting in good faith and was incapable of
operating at a profit. I.RS.’s proof of claimon file showed Debtor
was indebted for enploynment taxes of $191,137.64 on the date of its
Chapter 11 petition filing.

On Cctober 7, 1987, Debtor filed its resistance and denied the
statements in I.RS. ‘s notion. In the affirmative, Debtor argued it
had not had possession of the business during the course of this
Chapter 11 proceeding and that it had made a diligent effort to
determi ne the anmount of taxes owed to the |.R S.

On Cctober 13, 1987, Trustee joined the notion to dismss and

argued di sm ssal was in the best interests of



creditors and the estate because pursuant to 11 U S.C 81112(b)(3),
Debtor’s lack of a business operation to reorganize under Chapter 11
constituted an unreasonable delay by Debtor that was prejudicial to
the creditors. On Decenber 8, 1987, Trustee filed an amendnment to his
noti on and argued an additional ground for dismssal was nonpaynent of
fees pursuant to section 1112(b) (10).
DI SCUSSI ON

The issue in this case is whether Debtor’s Chapter 11 proceedi ng
shoul d be di sm ssed.

A nmotion to dismss a Chapter 11 case for cause is authorized
under 11 U.S.C 81112(b). In determ ning what constitutes “cause,” the

court may consider ten statutorily enunerated factors, including:

(2) inability to effectuate a plan;

(3) unreasonable delay by the debtor that is prejudicial
to creditors; ... or
(10) nonpaynent of any fees or <charges required under

chapter 123 of title 28.

11 U S.C 81112(b). The causes for disnissal enunerated in subsection
(b) are nonexclusive, and the bankruptcy court has the inherent power
to determ ne what constitutes cause to dismiss in any given case. In

re Alton Tel. Printing Co., 14 B.R 238, 240 (Bankr. S.D. Ill. 1981).

Applying the facts in the case at bar to section 1112(b), the
court holds that I.R S.’s and Trustee’'s notion to dismss is granted

for the follow ng reasons. First,



pursuant to section 1112(b)(2), Debtor is unable to effectuate a plan.
It is undisputed that since Debtor’s business was |awfully |evied upon
by revenue officers, Debtor has not been in business. In addition,
Debtor’s nmonthly report for July of 1987 shows no ongoi ng business.
Because I.R S. lawfully levied upon Debtor’s business, Debtor cannot
get its business back. Thus, since Debtor has no business left to
reorganize, it will not be able to effectuate a pl an.

Second, pursuant to section 1112(b)(3), there is unreasonable
delay by Debtor that is prejudicial to creditors. Taking prior
Chapters 11 and 7 history into account, Debtor has frustrated the
collection of taxes since 1980. As noted earlier, Debtor was i ndebted
to I.RS. for unpaid enpl oynent taxes of $191, 137.64 on May 26, 1987,
the date of the filing of its petition. Thus, Debtor’s continual
failure to pay wthholding taxes over the past eight years, now
totaling at |east $191,137.64, clearly constitutes unreasonabl e del ay
that is prejudicial to creditors.

Finally, pursuant to section 1112(b)(10), Debtor is gqguilty of
nonpaynent of fees required under chapter 123 of title 28. Pursuant to
28 U.S.C 81930(a)(6), Debtor owes Trustee a quarterly fee for the
second, third and fourth quarters of 1987, and the first quarter of
1988. The mninmal anmount ow ng each quarter under 81930(a) (6) is

$150.



The exact anount cannot yet be determ ned because Debtor has
consistently failed to file the required nonthly reports which Trustee
needs in order to calculate his fees.

Any of the three grounds described above is sufficient in itself

to warrant dismssal. See Alton Tel., 14 B.R at 240. Wile the court

bel i eves other grounds for dismssal can also be net, it points out
three to show its displeasure with Debtor’s abusive use of the
Bankr upt cy Code.

As a result of this decision, all other matters taken under
advi senent follow ng the January 13, 1988, hearing on this case are

now render ed noot.

CONCLUSI ON AND ORDER

VWHEREFORE, based on the foregoing analysis, the Court concludes
cause exists and that it is in the best interests of the creditors and

the estate to dismss this Chapter 11 case.

THEREFORE, IT IS ORDERED, that the notions to dismss filed by

I.R S. and Trustee are hereby granted.

IT I'S FURTHER ORDERED, that Debtor pay to the United States
Trustee the appropriate sum required pursuant to 28 U S.C 81930(a)
(6) within 10 days of the entry of this Oder and sinmnmultaneously
provide to the United States Trustee an appropriate affidavit

i ndi cating the cash di sbursenents for the rel evant period.



IT IS FURTHER ORDERED, that the United States Trustee have
j udgnment against Debtor for the suns due pursuant to 28 US. C 8§
1930(a) (6) upon said dismssal.

Dated this _ 10th day of March, 1988.

RUSSELL J. HILL
UNI TED STATES BANKRUPTCY JUDGE



