IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | OMA

In the Matter of
LARRY LEE LYNCH, Case No. 93-02300-C J
Debt or. Chapter 7

MEMORANDUM OF DECI SI ON AND ORDER
DENYI NG MOTI ON FOR RECONSI DERATI ON

On January 20, 1994 the above naned Chapter 7 debtor filed a
notion and brief seeking reconsideration of this court’s January 7,
1994 order sustaining an objection by Mautz Pai nt Conpany (Maut z)
to his claimof exenption, to the extent the clai mexceeded
$1, 000. 00, and granting his notion to avoid Mautz's judicial I|ien,
only as to the sanme $1, 000.00. On January 27, 1994 Mautz filed a
response resisting the notion for reconsideration.

BACKGROUND

On Septenber 10, 1993 debtor filed a petition for relief under
Chapter 7. According to the schedul es and statenent of financia
affairs filed with the petition, Mautz obtained a judgnent agai nst
the debtor in lowa District Court for Polk County on April 1, 1993.
As of the bankruptcy petition date, the judgment plus interest and
costs anobunted to $23,932.51. Mautz al so pursued an execution on
the debt and the county sheriff |evied upon $2,500.00 that Accurate
Devel opnment, Inc. (Accurate) owed the debtor for subcontracted
pai nti ng.

On COctober 22, 1993 debtor anmended his claimof exenptions on

Schedule C to include $1,000.00 in accrued wages pursuant to |owa



Code section 627.6(9) (c) and $1,500.00 in disposabl e earnings
pursuant to |owa Code sections 642.21 and 537.5105. The wages and
earnings referred to the $2,500.00 Accurate owed the debtor.

On Cctober 29, 1993 the debtor filed a notion to avoid the
judicial lien held by Mautz. On Novenber 9, 1993 Mautz filed an
objection to the notion, and then on Novenber 15, 1993 Mautz filed
an objection to debtor' s claimof exenptions in wages and earni ngs.
On Novenber 26, 1993 the debtor filed an objection and an affi davit
in support of his objection to Mautz's objection to exenptions.

During the tel ephonic hearing, counsel for Mautz agreed debtor
was entitled to claim$1, 000.00 exenpt as accrued wages pursuant to
section 627.6(9)(c) which provides:

A debtor who is a resident of this state may hol d exenpt
from execution the foll ow ng property:

9. Any conbi nation of the follow ng, not to
exceed a value of five thousand dollars in the
aggr egat e:

C. In the event of a bankruptcy proceeding

the debtor's interest in accrued wages and in
state and federal tax refunds as of the date
of filing of the petition in bankruptcy, not
to exceed one thousand dollars in the aggre-
gate. This exenption is in addition to the
[imtations contained in sections 642.21 and
537. 5105. !

Debtor's affidavit alleged his services were not perforned on a

mat erial plus | abor basis but rather on a flat service rate.



L' Wth respect to the other subsections of |lowa Code section
627.6(9), debtor clained nothing under (a) (rusical instrunents)
and $4 000. 00 under (b) (nmotor vehicle).

I ndependent contractors are entitled to claiminconme from persona

servi ces as wages under section 627. 6 (9) (c). Mtter of Sexton,

140
B.R 742 (Bankr. S.D. lowa 1992).

Wth respect to the exenption claimpursuant to section
537. 5105, counsel for debtor acknow edged the debt to Mautz was
incurred for commercial purposes and was not part of a consuner
credit transaction. Accordingly, the debtor's exenption claim
under that section was not considered further by the court.

Consequently, the parties' argunent and the court's ruling
focused on the interrelationship between the exenption limtations
in section 627.6(9)(c) and the garnishnent limtations in section
642. 21. Debtor's counsel argued that the |ast sentence of section
627.6 (9) (c) permits a debtor to claimnore than $1, 000. 00 in
conmpensation for personal services. He could not cite any casel aw
to support his interpretation of the statute.

The court ruled the plain neaning of the sentence in issue is
that section 627.6(9) (c) provides the enlargenent, if any, over the
earni ngs exenption in section 642.21. Debtor's exenption claim
under section 627.6(9) (c) therefore was limted to $1, 000. 00.

Accordingly, he could avoid the judicial lien held by Mautz only on



the exenpt anmobunt. 11 U S. C section 522 (f) (1). See Onen v.

Onen,
500 U.S. 305, 111 S.Ct. 1833, 114 L.Ed.2d 350 (1991). The court,
however, granted debtor's counsel fourteen days to submit a notion
for reconsideration if he found casel aw supporting his interpreta-
tion of the interplay between section 627. 6 (9) (c) and section

642. 21.

DI SCUSSI ON
Though debtor's counsel obviously expended quite a bit of
research tinme and witing effort in preparing the notion for
reconsi deration and the brief in support of the notion, he was not
able to | ocate any casel aw supporting his argunent. |ndeed, the
wei ght of authority runs contrary to his interpretation of the
statutory | anguage in issue.

In In re Madia No. 86-00453S, slip op. at 6-8 (Bankr. N.D.

lowa, filed Decenber 4, 1987), Judge M chael J. Melloy concl uded
t he $1,000.00 in accrued wages and i ncone tax refunds under
627.6(9) (c) is neither Iimted nor enlarged by sections 642.21 and

537.5105. In Matter of Davis, 136 B.R 203, 207-208 (Bankr. S.D.

lowa 1991) Judge Russell J. Hill concurred. In explaining the
reasoni ng for the existence of the garnishnent limtation | anguage
in section 627. 6 (9) (c), Judge Hi Il stated “[t]he reference to

t hose

sections in 627.6(9) (c) reflects the legislature's intention that



a debtor may be entitled to exenpt $1,000 in accrued wages and tax
refunds regardl ess of statutory restrictions which would ordinarily
adhere in nonbankruptcy proceedings.” 136 B.R at 209.

Clearly the Madia and Davis decisions support the

undersigned's ruling and order on January 7, 1994,

CONCLUSI ON
Havi ng carefully reviewed the argunents presented by debtor's
counsel, the undersigned has not been persuaded to change her
previous interpretation of the |ast sentence in Iowa Code section

627.6(9)(c).

ORDER

Therefore the debtor' s notion for reconsideration is denied.

Dated this 22nd day of April, 1994

LEE M JACKW G

CH EF U. S. BANKRUPTCY JUDGE



