
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF IOWA 

 
In the Matter of 
DENNIS C. DOTY, Case No. 88-102-W J 
 
 Debtor. 
 
DENNIS C. DOTY, Adv. Pro. No. 88-0096 
 
 Plaintiff, Chapter 7 
 v. 
 
THE SECURITY TRUST & SAVINGS 
BANK, SHENANDOAH, IOWA,  
 

Defendant. 

 

ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

On June 20, 1989 a telephonic hearing was held on 

defendant's motion for summary judgment and plaintiff's 

resistance thereto and on plaintiff's motion for summary 

judgment and defendant's resistance thereto.  Charles L. Smith 

appeared on behalf of the plaintiff, Dennis C. Doty (Doty).  

Harold N. Schneebeck and September Wethington-Smith appeared 

on behalf of the defendant, Security Trust and Savings Bank, 

Shenandoah, Iowa 

(Bank). FACTUAL BACKGROUND 

1. Doty filed a Chapter 7 petition on January 20, 1988.  

On Schedule A-2 he listed the Bank's secured claim as 

contingent/ disputed in the total amount of $600,000.00 and 

secure'd by a 40 acre homestead (the Flinspach real estate) 

having a market value 
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of $40,000.00. on Schedule B-4 he claimed his homestead exempt 

pursuant to Iowa Code section 561.16. No objection to the 

homestead exemption was filed. 

2. On April 6, 1988 the Bank filed its proof of claim.  The  

total amount claimed secured was $292,462.47. 1  No objection to 

the proof of claim has been filed. 

3. On April 21, 1988 the Chapter 7 trustee filed his report of 

abandonment of property and report of trustee in a no-asset 

case. 

 4. On April 26, 1988 a general discharge of debt was 

entered in this case. 

 5. On May 12, 1988 Doty filed a complaint to determine the 

secured status of the Bank's claim pursuant to 11 U.S.C. section 

506.  Doty alleged that the Bank did not have a valid interest in 

the homestead and, in the alternative, that the property was in- 

sufficient to fully secure the Bank's claim.  Doty's prayer reads: 

 
WHEREFORE, Debtor-Plaintiff prays that this 
Court enter an order determining the extent, if 
any, of the Defendant's lien on the aforesaid 
real estate; and, upon such determination, the 
Court enter an order requiring the release of 
liens which are invalid or totally unsecured 
and/or permitting the Debtor-Plaintiff to cure 
the defaults existing on those liens which are 
determined to be adequately secured; and, for 
such other and further relief as the Court deems 
just and equitable. 

 
 
____________________________________ 

1     The dollar amount appears to represent the principal due 
and owing as of the petition date.  With interest as of that date, the 
total claim was $364,201.01. 
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6. The Bank filed its answer on June 8, 1988.  Then on 

December 29, 1988 the Bank filed a motion to dismiss the 

complaint.  Following a telephonic hearing on March 14, 1989, 

the court denied that motion pursuant to Bankruptcy Rule 

7012(b). 

7. On March 23, 1989 the Bank filed a motion for 

reconsideration or, in the alternative, a motion for summary 

judgment.  On May 1, 1989 the court denied the Bank's motion 

for reconsideration but granted the motion for summary 

judgment insofar as the Bank asked the court to construe the 

motion to dismiss as a motion for summary judgment.  In 

accordance with Bankruptcy Rule 7056(c), the court gave Doty 

an opportunity to file a resistance to the motion for'summary 

judgment. 

8. On May 22, 1989 Doty filed his resistance and also 

filed a motion for summary judgment against the Bank. 

9. On June 8, 1989 the Bank filed a resistance to 

Doty's motion. 

10. The Bank's motion for summary judgment includes the 

following uncontested facts regarding the history of the 

transactions between Doty and the Bank: 

 
a. On August 29, 1983, the defendant loaned 

the plaintiff $56,000.00 to enable him to make a 
down payment on the purchase of the Flinspach real 
estate.  The plaintiff, in fact, applied the 
proceeds of the loan toward a down payment on the 
purchase of the Flinspach real estate. 

 



b. On August 29, 1983, the plaintiff executed 
a promissory note, number 171990, in the principal 
amount of $56,000.00, to enable the plaintiff to 
make a down payment on the purchase of the Flinspach 
real estate. 
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c. On November 3, 1983, note number 
171990 was renewed into note number 172164.  
This note was subsequently renewed into note 
number 172950 on July 24, 1984, which was 
subsequently renewed into note number 173099 on 
September 14, 1984. 

 
d. On November 30, 1983, the plaintiff 

assigned the Flinspach real estate contract to 
the defendant as collateral for the $56,000.00 
loan. 

 
DISCUSSION 

 
Bankruptcy Rule 7056 provides that Federal Rule of Civil 

Procedure 56 which governs summary judgments applies in 

bankruptcy adversary proceedings.  The Eighth Circuit Court of 

Appeals has set forth the following standard: 

Summary judgment is appropriate only when the 
moving party satisfies its burden of showing 
the absence of a genuine issue as to any 
material fact and that it is entitled to 
judgment as a matter of law.  In reviewing a 
motion for summary judgment, the court must 
view the facts in the light most favorable to 
the opposing party and must give that party 
the benefit of all reasonable inferences to 
be drawn from the facts.  This Court often 
has noted that summary judgment is "an 
extreme and treacherous remedy," and should 
not be entered "unless the movant has 
established its right to a judgment with such 
clarity as to leave no room for controversy 
and unless the other party is not entitled to 
recover under any discernible circumstances." 

Foster v. Johns-Manville Sales Corp., 787 F.2d 390, 391-92 

(8th Cir. 1986) (citations omitted). 



In support of its motion for summary judgment, the Bank 

first argues that Doty can not employ subsection 506(a) to 

determine its allowed secured and unsecured claim because 

the 
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collateral securing the debt was validly exempted from the 

bankruptcy estate.  Citing Matter of Hoyt, 93 B.R. 540 (Bankr.  

S.D. Iowa 1988), the Bank further contends that subsection 

506(d) must be read in conjunction with subsection 506(a) 

meaning that Doty can not avoid under the former subsection 

what he can not determine under the latter subsection.  

Finally the Bank maintains that the Hoyt decision, which held 

that subsection 506(d) could not be utilized by a debtor to 

avoid the unsecured portion of an undersecured claim, controls 

the outcome in this case. 

For his resistance to the Bank's motion for summary 

judgment, Doty challenges this court's Hoyt decision and 

respectfully asks the court to reconsider its position on lien 

avoidance under subsection 506(d).  Additionally, with respect 

to the validity of the Bank's lien, Doty alleges in part that 

the Bank's present claim is not secured by any conveyance of 

his interest in the property in issue.  That is, he contends 

that the most recent renewed note is not covered by the 

earlier assignment of the real estate contract.  This 

argument, among others, is included in Doty's motion for 

summary judgment.  At the June 20, 1989 telephonic hearing, 

the parties seemingly agreed that this particular validity 

issue was the only one suitable for 
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summary judgment. 2  However, based on the Hovt decision, 

the Bank challenged the court's jurisdiction to determine 

the legal issue with regard to the validity of the secured 

claim. 

After reviewing the relevant filings by the parties and 

the tapes of the telephonic hearings, the court determines 

that the Hoyt decision does control the issues presented to 

the extent that Doty is trying to utilize subsection 506(d) 

to avoid the unsecured portion of the Bank's undersecured 

claim.  The court finds that Congress did not intend that 

liens on fully secured or undersecured claims could be 

avoided by invoking subsections 506 (a) and (d). 3  The 

court concludes that an objection to claim pursuant to 11 

U.S.C. section 502 (b) ( 1) 4  and brought as an adversary 

proceeding in 

__________________________________ 
2  In the resistance to the Bank's motion for summary 

judgment, Doty also contends that the conduct of the Bank constituted 
bad faith, misrepresentation, negligent misrepresentation, fraud and 
a breach of fiduciary duty, confidential relationship and of oral 
contract which would prevent the Bank from exercising any rights 
under the assignment of the real estate contract. 
 
 

  3  "Subsection (d) permits liens to pass through the 
bankruptcy case unaffected.  However, if a party in interest requests 
the court to determine and allow or disallow the claim secured by the 
lien under section 502 and the claim is not allowed, then the lien is 
void to the extent that the claim is not allowed."  H.R. 95-595, 95th 
Cong., lst Sess. 357 (1977). 
 
 

4 Subsection 502(a) provides in part that "[a] claim or 
interest, proof of which is filed under section 501 of this title,is 
deemed allowed, unless a party in interest ... objects". 



 
Subsection 502(b) states in part that: 

 
(b) ..if such objection to a claim is made, the 
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accordance with Bankruptcy Rule 3007 5  is the proper vehicle 
 

_________________________________ 
court, after notice and a hearing, shall determine the 
amount of such claim in lawful currency of the United 
States as of the date of the filing of the petition, and 
shall allow such claim in such amount, except to the 
extent that-- 

 
(1) such claim is unenforceable against the debtor 
and property of the debtor, under any agreement or 
applicable law for a reason other than because such 
claim is contingent or unmatured; 

 
 
 
 
 

5  Bankruptcy Rule 3007 provides: 
 

An objection to the allowance of a claim shall be in 
writing and filed with the court.  A copy of the 
objection with notice of the hearing thereon shall 
be mailed or otherwise delivered to the claimant, 
the debtor or debtor in possession and the trustee 
at least 30 days prior to the hearing.  If an 
objection to a claim is joined with a demand for 
relief of the kind 

  specified in Rule 7001, it becomes an adversary 
proceeding. 

 
In turn, Bankruptcy Rule 7001 states: 
 

An adversary proceeding is governed by the rules of 
this Part VII.  It is a proceeding (1) to recover 
money or property, except a proceeding to compel the 
debtor to deliver property to the trustee, or a 
proceeding under 554(b) or 725 of the Code, Rule 
2017, or Rule 6002, (2) to determine the validity, 
priority, or extent of a lien or other interest in 
property, other than a proceeding under Rule 4003 
(d) , (3) to obtain approval pursuant to 363(h) for 
the sale of both the interest of the estate and of a 
co-owner in property, (4) to object to or revoke a 
discharge, (5) to revoke an order of confirmation of 



a chapter 11 or chapter 13 plan, (6) to determine 
the dischargeability of a debt, 
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by which to establish the premise upon which subsection 506(d) 

takes effect.  That is, if the underlying claim is disallowed, 

the lien is void even if the claim had otherwise been 

undersecured or even fully secured. 

At the outset of the analysis, the court notes 

parenthetically that, unlike the situation in the Hoyt case, 

the property in issue herein has been claimed exempt. 11 

U.S.C.  522(c)(2)(A) provides: 

 
(c) Unless the case is dismissed, property exempted 
under this section is not liable during or after the 
case for any debt of the debtor that arose, or that 
is determined under section 502 of this title as if 
such debt had arisen, before the commencement of the 
case, except-- 

 
 
 

(2) a debt secured by a lien that is-- 

 (A)(i) not avoided under subsection (f) 
or (g) of this section or under section 
544, 545, 547, 548, 549, or 724(a) of 
this title; and 

 
(ii) not void under section 506(d) of 
this title; ... (Emphasis added.) 

 
__________________________ 

(7) to obtain an injunction or other equitable 
relief, (8) to subordinate any allowed claim or 
interest, except when subordination is provided in a 
chapter 9, 11, or 13 plan, (9) to obtain a 
declaratory judgment relating to any of the 
foregoing, or (10) to determine a claim or cause of 
action removed pursuant to 28 USC §1452. 
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Like the debtors in Hoyt, Doty seeks to avoid the 

unsecured portion of the undersecured claim of the creditor 

pursuant to section 506(d) which states: 

To the extent that a lien secures a claim against 
the debtor that is not an allowed secured claim, 
such lien is void unless-- 

 
(1) such claim was disallowed only under 
section 502(b)(5) or 502(e) of this title; or 

 
(2) such claim is not an allowed secured claim 
due only to the failure of any entity to file a 
proof of such claim under section 501 of this 
title. (Emphasis added.) 

 
In Hoyt, this court stated that subsection 506(d) must 

be read in conjunction with subsection 506(a) which provides 

in relevant part: 

 
An allowed claim of a creditor secured by a lien on 
property in which the estate has an interest... is a 
secured claim to the extent of the value of such 
creditor's interest in the estate's interest in such 
Property ... and is an unsecured claim to the extent 
that the value of such creditor's interest... is 
less than the amount of such allowed claim.  Such 
value shall be determined in light of the purpose of 
the valuation and of the proposed disposition or use 
of such property, and in conjunction with any 
hearing on such disposition or use or on a plan 
affecting such creditor's interest. (Emphasis 
added.) 

 

Id. at 542.  The comment that the subsections must be read 

together was for the sake of comparison and analysis'and was 

not meant to imply that a lien on a claim that was totally 

unsecured as of the petition date or that was disallowed 
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 under section 502(b) would not be void by operation of 

subsection 506(d) regardless of subsection 506(a). 6 

The Bank is correct in stating that Doty can not use 

subsection 506(a) to determine to what extent its undersecured 

claim is secured and unsecured because the estate does not 

have an interest in the exempt property.  Matter of 

Lassiter,___ B.R. ___ (Bankr.  S.D. Iowa 1989). However, 

whereas section 506(a) focuses on the extent of the allowed 

secured claim and the resultant unsecured claim, 7 
 
_____________________________________ 
 6 Indeed, one of the many reasons the court concludes 
that Congress did not contemplate that subsection 506(d) be 
employed as an "avoidance" tool in conjunction with subsection 
506(a) is that it makes no reference to its fellow subsection.  
As can be seen from the quoted portion of section 522(c) in 
the text of this decision and from a perusal of the Code as a 
whole, Congress was not timid in specifically referencing and 
cross-referencing sections and subsections when it saw fit. 
 
 

7 Bankruptcy Rule 3012 provides: 
 

The court may determine the value of a claim 
secured by a lien on property in which the 
estate has an interest on motion of any party 
in interest and after a hearing on notice to 
the holder of the secured claim and any other 
entity as the court may direct. 

 
Noticeably, this Rule does not refer to Rule 7001 as did Rule 
3007.  The Advisory Committee Note for Rule 3012 is 
instructive: 
 

Pursuant to 506(a) of the Code, secured claims 
are to be valued and allowed as secured to the 
extent of the value of the collateral and 
unsecured, to the extent it is enforceable, 
for the excess over such value.  The valuation 
of secured claims may become important in 



different contexts, e.g., to determine the 
issue of adequate protection under 361, 
impairment under 
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section 506(d) addresses "a claim" that is "an allowed 

secured,claim" without deference to the actual extent of the 

secured portion of the claim.  Hence, if the Bank were 

totally unsecured, not merely undersecured, the fact that 

the debtor could not use section 506(a) in this case to 

determine there was "no extent" of a secured claim would not 

mean that the Bank's lien would not be void.  Certainly its 

claim would not be an allowed secured claim and, therefore, 

would be void by operation of law. 8 

11 U.S.C. section 102(2) provides that a "claim against 

_____________________________ 
1124, or treatment of the claim in a plan 
pursuant to 1129(b) of the Code.  This rule 
permits the issue to be raised on motion by a 
party in interest.  The secured creditor is 
entitled to notice of the hearing on the 
motion and the court may direct that others in 
the case also receive such notice. 

 
An adversary proceeding is commenced when the 
validity, priority, or extent of a lien is at 
issue as prescribed by Rule 7001.  That 
proceeding is relevant to the basis of the 
lien itself while valuation under Rule 3012 
would be for the purposes indicated above. 

 
 
 

8   In re Tanner, 14 B.R. 933 (Bankr.  W.D. Pa. 1982) is 
often cited as the seminal decision for the line of case 
authority which holds that a debtor may use subsection 506(d) 
to avoid liens.  This court points out that the debtors in 
Tanner sought to avoid a totally unsecured mortgage lien.  
Under this court's rationale, that lien was void by operation 
of section 506(d) on the controlling fact of the case--that 
the claim was unsecured as of the petition date and 
necessarily could not be an allowed secured claim. 
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the debtor" encompasses a "claim against property of the 

debtor". However, whereas a "claim" is broadly defined by 11 

U.S.C. section 101(4) and contemplates both secured and 

unsecured rights to payment, section 101(33) limits a "lien" 

to a "charge against or interest in property to secure payment 

of a debt or performance of an obligation".  A claim may exist 

without a lien but a lien can not exist without a claim.  

Thus, a lien is also void by operation of subsection 506(d) if 

the claim which it secures is disallowed under section 502, 

except as qualified in subsection 506(d)(1) and (2). 

Here the Bank filed its proof of claim pursuant to 

section 501.  In accordance with section 502, the claim was 

undersecured, not unsecured, as of the petition date.  Doty 

has not objected to the "claim" pursuant to section 502 and 

Bankruptcy Rule 3007.  Certainly the validity issue raised in 

Doty's motion for summary judgment questions the nature of the 

claim not the extent of the unsecured and secured portions of 

the Bank's undersecured claim.  Doty can not now transform the 

complaint to determine secured status and "to avoid" lien 

under section 506 into an objection to the Bank's proof of 

claim for the purpose of having the claim disallowed under 

section 502(b).  The ultimate relief requested in both the 

pending complaint and in Doty's motion for summary judgment 

depends upon a favorable determination under section 502(b). 
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CONCLUSION 

WHEREFORE, based on the foregoing discussion, the court 

hereby finds that: 

1. No material question of fact exists with respect to 

the issues presented and the defendant is entitled to judgment 

as a matter of law and the plaintiff is not. 

2. Doty can not utilize subsection 506(a) to determine 

the allowed amount of the secured and unsecured portion of the 

Bank's undersecured claim and then employ subsection 506(d) to 

extinguish the lien on any unsecured portion. 

3. As of the petition date, the Bank's claim was 

undersecured, not unsecured, and therefore the lien securing 

that claim is not void on that basis pursuant to section 

506(d). 

4. Since the present complaint is based on subsections 

506(a) and (d), not on section 502(b) and Bankruptcy Rule 

3007, the court can not properly determine whether the 

undersecured claim should not be an allowed secured claim 

which, in turn, would provide the premise upon which 

subsection 506(d) would take effect.
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ORDER 

THEREFORE, IT IS HEREBY ORDERED that: 

 1. The plaintiff's motion for summary judgment is 

 denied; 

 2. The defendant's motion for summary judgment is 

granted; and 

 3. This adversary proceeding is dismissed. 

 

Signed and filed this 22nd day of August, 1989. 

 

 
LEE M. JACKWIG 
CHIEF U.S. BANKRUPTCY JUDGE 



 
Place behind Dec. #164 in 
Decision Book. 

 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF IOWA 

WESTERN DIVISION 
 
 
IN RE: 

 
DENNIS C. DOTY, f/d/b/a Doty              Bankr.  No. 88-102-W-7 
Trucking, Inc., f/d/b/a Doty               Adv.  No. 88-0096-W 
Farms, Inc., and engaged in 
farming, 

 
    Debtor. 
 
-------------------------------- 

 
DENNIS C. DOTY, 

 
Plaintiff, 

 
VS.                                   CIVIL NO. 89-65-W 

 
THE SECURITY TRUST & SAVINGS     ORDER 
BANK OF SHENANDOAH, IOWA, 
 

Defendant. 
 

In two consolidated cases, In re Hoyt, Civil Nos. 89-2-W and 89-

7-W, and In re Flannery, Civil No. 89-129-E, this court filed orders 

on July 20, 1990 , reversing the respective bankruptcy courts and 

concluding that the debtors in those cases, and generally any debtor, 

may use section 506(d) of the Bankruptcy Code to avoid lien claims, 

in whole or in part, which exceed the value of the collateral 

securing such claims.  In this case, an identical issue is presented, 

and this court similarly reverses the bankruptcy court and remands 

this case for further proceedings not inconsistent with this court's 



rulings in Hoyt



 
and Flannery, A copy of the Hoyt and Flannery order is attached 

 
for reference. 

 
July  20      1990. 

 
 

Donald E. O'Brien, Judge 
UNITED STATES DISTRICT COURT



 
061490DJ3 

 
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF IOWA 

CENTRAL DIVISION                              
 
In re: 

 
         No.  C 89-02-W 
CLYDE E. HOYT and SHERRY L. 

 HOYT, No. C 89-07-W 
 
 Debtors. 
 
 CLYDE E. HOYT and SHERRY L. 
 HOYT, 
 
 Plaintiffs, 
 
 VS. ORDER 
 
 UNITED STATES OF AMERICA, 
 acting through the Small 
 Business Administration, 
 
 Defendant. 
 
 In re: 
 
 JOHN DEAN FLANERY and No. C 89-129-E 
 VIRGINIA K. FLANERY, 
 
 Debtors. 
 
JOHN DEAN FLANERY and 
VIRGINIA R. FLANERY, 

 
VS. 

 
GUTHRIE COUNTY STATE BANK, 
FIRST NATIONAL BANK OF OMAHA, 
and the UNITED STATES OF  
AMERICA for and on behalf of 
the FARMERS HOME  
ADMINISTRATION, 

 
Defendants.



 
This matter comes before the court as a consolidation of two 

cases from the United States Bankruptcy Court for the Southern 

District of Iowa.  In both cases, the Debtors filed Chapter 7 

bankruptcies.  The schedules in both cases indicated that the 

Debtors’ real estate was encumbered by liens that exceeded the fair 

market value of the real estate.  In each instance, the Debtors 

filed an adversary proceeding pursuant to 11 U. S. C.  506 (d) , in 

an effort to avoid the liens that exceeded the fair market value of 

the real estate. 

In the Hoyt case, Defendant United State of America, on 

behalf of the Small Business Administration (SBA), filed a Motion 

to Dismiss which was sustained by the Bankruptcy Court.  

Consequently, there was no trial or evidentiary hearing at the 

Bankruptcy Court level.  

In the Flanery case, a trial was held on the Debtors' 

complaint to determine the validity, priority and extent of liens 

on the Debtors' property pursuant to 11 U.S.C. §506(d)- Although 

the Bankruptcy Court took evidence and heard testimony, it made no 

findings as to disputed facts  Instead, it discussed the legal 

issues and dismissed the Debtors' complaint for failure to state a 

cause of action. 

The issue on appeal in both cases is whether a Chapter 7 

debtor can use 11 U.S.C. 506(d) to avoid a mortgage lien on the 

debtors' real estate to the extent it exceeds the value of the 

property.  This court reverses the respective Bankruptcy Courts 

below and concludes that the Debtors in this case, and generally 
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any debtor, may use Section 506(d) to avoid lien claims, in whole or 

in part, which exceed the value of the collateral securing such 

claims. 

This issue has generated many different opinions and a sharp 

difference in decisions everywhere.  The majority of courts 

addressing this issue have expressed the view which this court adopts 

by this decision. See, e.g., Gaglia v First Federal Sav, & Loan 

Ass'n, 889 F.2d 1304 (3rd.  Cir. 1989); In re Folendore, 862 P-2d 

1537 (Ilth Cir. 1989); Matter of Lindsey, 823 F-2d 139 (7th Cir. 

1987); In re Garnett, 88 B.R. 123 (Bankr. W.D. Ky. 1988), aff’d U.S. 

ex rel Farmers Home Admin. v. Garnett, 99 B.R. 757 (W.D. Ky. 1989); 

In re Worrell, 67 B.R. 16 (C.D. Ill. 1986); In re Brouse, 110 B.R. 

539 (Bkrtcy.D.Colo. 1990); In re Tanner, 14 B.R. 933 

(Bankr.W.D.Pa.1981); accord 3 Collier on Bankruptcy) 506.07 at 506-71 

(15th ed. 1988). 

This Court, following the three Circuit Court decisions, 

Lindsey, Folendore, and Gaglia, cited above, and the Tanner line of 

cases, holds that a real property lien mortgage exceeds the 

underlying collateral.  The principal purpose of Chapter 7 is to 

provide qualified debtors with a fresh start.  Where the debtor's 

personal or real property is subject to liens, this fresh start is 

possible only if the amount thereof which is treated as secured is 

limited in scope to the fair market value of the underlying 

collateral.  Were the lien to pass through the bankruptcy  

unaffected, the secured creditor would be able to satisfy its claim 

out of the debtors' post-petition property, a result which 
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frustrates the purpose of the discharge under  523 of the Bankruptcy 

Code. 
Of course, there are also thoughtful opinions which reject the 

majority view.  Matter of D'Angona 107 B.R. 448 (Bankr.D.Conn. 

1989); In re Larson, 99 B.R. 1 (Bankr.D.Alaska 1989) ; In re Shrum, 

98 B.R. 995 (Bankr.W.D.Okla. 1989); In re Dewsnup, 87 B.R. 676 

(Bankr.D.Utah 1988) ; In re Maitland, 61 B.R. 1:30 (Bankr.E.D.Va. 

1986); In re cordes, 37 B.R. 582 (Bankr.C.D.Cal. 1984); In re 

Mahaner, 34 B.R. 308 (Bankr.W.D.N.Y. 1983).  The United States also 

brought to this Court's attention two other recently decided cases 

which rule in the same vein: In re: Meester, Civil No. A3-90-34, 

slip op. at 4 (D.N.D. June 14, 1990) and In re: D’Angona, 107 B.R. 

448 (Bankr. D. Conn. 1989). 

The Court is well aware of two opinions within this District 

subscribing to the minority view and denying a debtor's use of 

Section 506(d), generally, to avoid lien claims include Matter of 

Hoyt, 93 B.R. 540 (Bankr.S.D.Iowa 1988) (opinion of Chief Judge Lee 

M. Jackwig); 1 Matter of Flanery, No. C 89-129-E (Bankr.S.D.lowa 

1988) (unpublished opinion of Judge Russell Hill.  On the other 

hand, the majority view permitting a debtor to use Section 506(d) to 

avoid lien claims has earlier been adopted by this court in In re 

Cleveringa, No. C 85-4215 (N.D.lowa 1987), affirming In re 

Cleveringa, 52 B.R. 56, 57-58 (Bankr.N.D.Iowa 1985) (opinion by 

_______________________________ 

1It appears that Judge Jackwig relied extensively in her 
analysis on In re Gaglia, 76 B.R. 82 (Bankr.  W.D. Pa. 1987).  The 
reasoning in that case was rejected by the Third Circuit and the 
decision was reversed in Gaglia v. First Federal Sav. & Loan Assn, 
889 F.2d 1304 (3d Cir. 1989). 
 

4



 

Judge Joel Pelofsky;, and by former Judge Richard Stageman in Matter 

of Mackey, No. C 85-1571-D (Bankr.S.D.lowa 1985). 
This court is reciting these cases not as an exercise in 

counting, but to demonstrate the sharp split in decisions.  Simply 

stated, this court is persuaded that the majority view allowing a 

debtor to employ Section 506(d) is correct in legal terms, sound in 

statutory construction, and is unavoidable under the fresh start 

concept of the Bankruptcy Code.  This Court respectfully disagrees 

with Judge Hill in his Flannery opinion when he states that the use 

of Section 506(d) does not convert a "fresh start" into a "gigantic 

push"; rather, this Court concludes that the debtor is merely given 

the opportunity to retain his property by assuming liens and paying 

cash equivalent to 100 percent of the fair market value of the real 

estate.  As noted by the Eleventh Circuit: 

"Section 506 does not give a debtor its property back as 
some sort of windfall.  It simply permits the debtor to 
eventually repurchase an equity interest in it, something 
the SBA admits it has the right to do on any other piece of 
land." 

 
In re Folendore, supra at 1540. 

 

Neither does the use of Section 506(d) constitute an 

unconstitutional taking of property without just compensation, as so 

vigorously asserted by the creditors here.  Any future appreciation 

of the property is already incorporated into the fair market value 

that the court is using under Section 506(d).  Consequently, there 

is no property interest taken.  Section 506(d) merely effectuates 

the market price.  The creditor will receive the same property value 

that would be received through a non-bankruptcy 
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forced sale.  It is not a deprivation of a property right.  This 

court finds, as Judge Ellis W. Kerr found, that [a]ppreciation of 

property or an increase in equity ownership by the reduction of an 

outstanding mortgage are examples of after acquired property which 

are attributable  [solely] to the Debtor’s  post-bankruptcy efforts, 

" and as such are his alone.  Brace V, state Farm Ins.,  33 B.R. 

91,93 (Bankr. S.D.Ohio W.D. 1983). 

A final issue is the Flannery’s  allegation in their complaint 

that the FmHA discriminated against them because they filed in 

bankruptcy.  The Flannerys contend that because they have bean 

discharged in bankruptcy, the FMHA has denied them primary servicing 

loan programs such as loan consolidation; rescheduling or 

reamortization and interest rate reduction.  This court declines to 

take up this matter because this issue was not addressed by the 

Bankruptcy Court below and there is no factual record.  The Flannerys 

can, it they so choose, reassert this claim in Bankruptcy Court. 

IT IS THEREFORE ORDERED that the Bankruptcy Court’s decisions in 

each case below are reversed and these cases are remanded to the 

respective Bankruptcy Courts for further proceedings not inconsistent 

with this opinion. 

July 20, 1990. 

 
Donald E, O’Brien, Judge 
UNITED STATES DISTRICT COVRT 
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