UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

AVMERI CAN SECURI TI ES & LOAN, Case No. 84-1230-W1J
I NC. ,
Debt or .
ROBERT F. CRAI G Trustee, Adv. Pro. No. 87-0288
Pl aintiff,
Chapter 11

DAl N BOSWORTH, | NCORPCORATED

Def endant .

VEMORANDUM OF DECI SI ON

ON MOTION TO DI SM SS OR FOR SUMVARY JUDGVENT

On June 1, 1988 a tel ephonic hearing on Dain Bosworth, Inc.'s
nmotion to dismss or for summary judgnment was conducted in Des
Moi nes, lowa. Steven J. Kinnunen appeared on behal f of the
def endant, Dain Bosworth. David D. Begley appeared on behalf of the
plaintiff, the Chapter 11 trustee. The dispute under consideration
ari ses out of transfers nade by certain creditors/depositors of the
debtor to Dain Boswort h.

FACTS

The debtor, American Securities and Loan (ASL) is a failed
i ndustrial savings institution |located in Council Bluffs, lowa. On
August 9, 1984, the Auditor of the State of lowa closed ASL and
placed it into receivership. The next day ASL filed a petition for

relief under Chapter 11 of
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t he Bankruptcy Code. On Decenber 30, 1985 the undersigned's
predecessor, Judge Richard F. Stageman, appointed Robert F. Craig as
t he Chapter 11 trustee.

Prior to its demi se, ASL transferred $45,175.00 to Dain Bosworth
via two checks. One check, numbered 23460 and dated May 17, 1984 was
for $30,135.00 and the other, nunbered 26965 and dated July 9, 1984
was for $15,040.88. Check 23460 reads "Pay to the order of Dain
Bosworth credit to account for John and Bl anche Aronson."” Dain
Bosworth is al so the payee of check nunber 26965. The check lists
John and Bl anche Aronson as remtters.

The Aronsons were creditors of ASL, presumably as depositors.
John and Bl anche each held a cash account for securities trading with
the Oraha office of Dain Bosworth. Dain Bosworth is a stockbroker
and a nmenber of the New York Stock Exchange.

On May 10, 1984 the Aronsons purchased through Dain Bosworth,
thirty bonds issued by the Inverness County Metropolitan |nprovenent
District. The Aronsons paid $30,135.00 for the bonds. $15,067.50 of
t he purchase price was charged to Bl anche's cash account and an
i dentical anmount was charged to John's account. On May 18, 1984,
Dai n Bosworth recei ved check nunber 23460 as a settlenent paynent in
full satisfaction of the Aronsons' obligation on their bond
purchases. Accordingly, Dain Bosworth credited the Aronson's
account s.

On July 3, 1984 the Aronsons purchased Sarpy County SID
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bonds in the anount of $15,040.88. O the purchase price, $10,027.25
was charged to Bl anche’ saccount and the remaining $5,013. 63 was
charged to John's account. On July 11, 1984, Dain Bosworth received
check nunmber 26965 as a settlenent paynent in full satisfaction of
the Aronsons' obligation for the Sarpy County SID bonds. Upon
recei pt of the check, Dain Bosworth credited the Aronsons' account.

On Decenber 29, 1987, the trustee filed an adversary conpl ai nt
nam ng Dain Bosworth as defendant. The trustee did not name the
Aronsons as defendants. The trustee clains that the transfers of the
two checks are preferential transfers thus voi dable under 11 U S. C

section 547(b). ! n

1 11 U.S.C section 547(b) reads as foll ows:

(b) Except as provided in subsection (c) of this
section, the trustee may avoid any transfer of an
interest of the debtor in property--

(1) to or for the benefit of a creditor

(2) for or on account of an antecedent debt
owed by the debtor before such transfer was
made;

(3) made while the debtor was insol vent;
(4) rmade--

(A) on or within 90 days before the date
of the filing of the petition; or

(B) bet ween ni nety days and one year
before the date of the filing of the
petition, if such creditor at the
time of such transfer was an
i nsider;
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Jaunuary 29, 1988 the trustee anended his conplaint asserting Dain
Bosworth was the initial transferee of the transfer.

DI SCUSSI ON

Dai n Bosworth advances three argunents in support of its notion.
First it clainms that 11 U S.C. section 546(e) prevents the trustee
from avoiding the transfer at issue. Second it maintains that as an
i mmedi ate or nediate transferee of the paynents, it is immune from
the trustee's action under 11 U.S.C. section 550(b). Third, Dain
Bosworth argues that the trustee's action should be dism ssed for
failing to join the Aronsons as indi spensable parties.

Dai n Bosworth brings its notion under Bankruptcy Rule 7012(b) or,

in the alternative, under Rule 7056. Rule 7012(b) incorporates
Fed. R Gv.P. 12(b). This rule allows as a defense to a claimthe
failure to state a claimupon which relief can be granted. This rule
further provides that if a notion asserts such a defense and matters
out si de the pleadings are presented to the court, the notion shall be
treated as one for sunmary judgnent under Fed.R Cv.P. 56.
Bankruptcy Rule 7056 states that Fed. R Civ.P. 56 applies in
bankruptcy proceedings. Dain Bosworth asks the court to consider
matters outside of the pleadings. Therefore, the court considers
Dai n Bosworth's notion as one for summary judgnent.

Summary judgnent is proper if there is no issue as to any

material fact and the noving party is entitled to
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judgnent as a matter of |aw. Bankruptcy Rule 7056; Holl oway V.

Lockhart, 813 F.2d 874, 878 (8th Cir..1987). The court nust view the
evidence in the light nost favorable to the non-noving party and
gi ve the non-noving party the benefit of all reasonabl e inferences

whi ch may be made fromthe record. Fair v. Fulbright, 844 F.2d 567,

569 (8th Cir. 1988). 1In view of these standards, the court finds
that Dain Bosworth is entitled to judgnment as a matter of |aw under

its first theory.

11 U.S.C. section 546(e) provides as foll ows:

(e) Notwi thstandi ng sections 544, 545, 547,
548(a)(2), and 548(b) of this title, the
trustee may not avoid a transfer that is a
mar gi n paynent, as defined in section 741(5)
or 761(15) of this title, or settlenent
paynment, as defined in section 741(8) of this
title, nmade by or to a commodity broker
forward contract nerchant, stockbroker
financial institution, or securities clearing
agency, that is made before the comrencenent
of the case, except under section 548(a)(1) of
this title. 2

This provision is indeed obscure. The court's research reveals only
two cases that have discussed it. 3 In an effort to disinter section

546(e), the court first turns to

2 The immunities provided by section 546(e) expressly do not apply to

section 548(a)(1) actions based on transfers made with the intent to hinder
del ay or defraud a creditor. Section 548(a)(1) is not inplicated in this
case since the trustee brings his action under section 547.

8 In re Republic Financial Corp., 75 B.R 840 (Bankr. N.D. Ckla. 1987)
and Matter of Intern. Gold Bullion Exchange, Inc., 53 B.R 660 (Bankr. S.D
Fla. 1985).




| egi sl ative history.
The subsection is a product of the 1982 anendnents to the Code
entitled "Technical and Substantive Changes in Bankruptcy Wth

Respect to Securities and Cormodities.” 4 Collier on Bankruptcy

546. 05 at 546-22 (15th ed. 1988). The House Report acconpanying the

| egi slation sets out the purpose of the amendnents:

The comodities and securities markets operate

t hrough a conpl ex system of accounts and
guar ant ees. Because of the structure of the
clearing systens in these industries and the
sonetinmes volatile nature the markets[sic],
certain protections are necessary to prevent the
i nsol vency of one commodity or security firm
fromspreading to other firnms and possibly
threatening the collapse of the affected market.

The Bankruptcy Code now expressly provides
certain protections to the coomodities market to
protect against such a "ripple effect.” One of
the market protections presently contained in

t he Bankruptcy Code, for exanple, prevents a
trustee in bankruptcy from avoiding or setting
aside, as a preferential transfer, margin
paynments made to a comodity broker (see 11

U S.C Sec. 764(c)).

The thrust of several of the amendnments
contained in HR 4935 is to clarify and, in
some i nstances, broaden the commodities market
protections and expressly extend siml ar
protections to the securities market. The
amendnents will ensure that the avoi ding powers
of a trustee are not construed to permt margin
or settlenent paynents to be set aside except in
cases of fraud and that, except as otherw se
provi ded, the stay provisions of the Code are
not construed to prevent brokers from cl osing
out the open accounts of insolvent custoners or
brokers. The pronpt closing out or |iquidation
of such open accounts
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freezes the status quo and m nim zes the
potentially nmassive | osses and chain reactions
that could occur if the market were to nove
sharply in the wong direction

H R Rep. No. 420, 97th Cong., 2nd Sess. 1-2, reprinted in 1982 U. S.

CODE CONG. & ADM N.  NEWS 582, 582-583.
To establish that it falls within the protections afforded by

section 546(e), Dain Bosworth nust show that:

(1) there was a transfer

(2) the transfer was a margin or settlenent paynent;

(3) the transfer was nade to a conmodity broker, forward
contract nerchant, stockbroker, financial institution, or clearing
agency; and

(4) the transfer was nade before the conmencenent of the case.

There is no dispute a transfer was made. 11 U. S.C. Section
101(50) in part defines "transfer" as "every node, direct or
indirect, absolute or conditional, voluntary or involuntary, of
di sposing of or parting with property or with an interest in
property..." Clearly the two checks transferred fromASL to Dain
Bosworth qualify as a "transfer" under this definition.

11 U.S.C. section 741(8) defines "settlenent paynent" as a
"prelimnary settlenent paynent, a partial settlenment paynment, an
interimsettlenent paynent, a settlenent paynent on account, a final
settl enment paynent, or any other simlar paynment comonly used in the
securities trade". The transfers in question qualify as final

settlenments. The funds received
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by Dain Bosworth were applied to settle the Aronsons' obligations
arising fromtheir bond purchases..
11 U. S.C. section 101(48) defines "stockbroker” as a person—
(A) with respect to which there is a
custoner, as defined in section 741(2) of this

title; and

(B) that is engaged in the business of
effecting transactions in securities--

(i) for the account of others; or
(ii) with nenbers of the genera

public, fromor for such person's own
account ;

Dain Bosworth satisfies both elenents of this definition. It deals

with customers as the termis broadly defined in section 741(2). *

Secondly, it effects securities transac-

4 11 U.S.C. section 741(2) provides as foll ows:
(2) "custonmer" includes--

(A entity with whom a person deals as
princi pal or agent and that has a clai magai nst
such person on account of a security received,
acquired, or held by such person in the ordinary
course of such person's business as a
stockbroker, fromor for the securities account
or accounts of such entity--

(i) for saf ekeepi ng;

(ii) with a view to sale;

(iii) to cover a consummated sal e;
(iv) pursuant to a purchase;

(v) as collateral under a
security agreenent; or



(continued on p. 9)
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tions for the account of others as evidenced by the Aronsons'
pur chase of bonds.

Finally, the transfers were nade before commencenent of the case.

In light of these findings, the court concludes that section
546(e) precludes the trustee from pursuing the present action agai nst
Dai n Boswort h.

The trustee attenpts to circunvent the effect of section 546(e)
by arguing that the section is not avail able as a defense by
operation of 11 U S.C. section 550. 5

The trustee's argunment is based on the maxim "expressio

4 (continued fromp. 8)

(vi) for the purpose of effecting
regi stration of transfer; and

(B) entity that has a clai magainst a person
arising out of--

(i) a sale or conversion of a security
received, acquired, or held as specified
i n subparagraph (A) of this paragraph; or

(ii) a deposit of cash, a security, or
ot her property with such person for the
pur pose of purchasing or selling a
security;

5 11 U.S.C. section 550 provides in relevant part as foll ows:

(a) Except as otherwise provided in this section, to
the extent that a transfer is avoi ded under section
544, 545, 547, 548, 549, 553(b), or 724(a) of

(continued on p. 10)
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uni us est exclusio alterius", which nmeans the nention of one thing
i nplies the exclusion of another. Section 546(e) does not |ist
section 550 anobng the provisions fromwhich stockbrokers are exenpt.
Fromthis fact and his assertion that Dain Bosworth is an initia
transferee, the trustee concludes that he may bring a section 547
action against Dain Bosworth. The court rejects this theory for two
reasons.

First, contrary to the trustee's position, Dain Bosworth is not
an initial transferee. A nunber of cases have held that where an
entity acts as a nere conduit the entity is not an "initial

transferee" for purposes of section 550. See In re Col onbi an Coffee

Co., Inc., 75 B.R 177 (S.D. Fla. 1987)(bank not an "initial
transferee" where debtor corporation wires noney to bank for deposit

in another corporation's account); In re Black & Geddes, Inc., 59

B.R 873 (Bankr. S.D. N Y. 1986)(agent not an "initial transferee"
where debtor transferred funds to agent who in turn transferred funds

to principal); In re Fabric Buys of Jericho, Inc., 33 B.R 334

(Bankr. S.D. N Y. 1983)(law firmnot an "initial transferee" where

debtor transferred funds to law firmthat

® (continued fromp. 9)

this title, the trustee may recover, for the benefit
of the estate, the property transferred, or, if the
court so orders the value of such property, from-

(1) the initial transferee of such transfer or
the entity for whose benefit such transfer was
made; or
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di sbursed funds to law firmis client). It is inmportant to note that

in both the Col onbi an Coffee and Bl ack & Geddes cases, the courts

enphasi zed that even if the transferees in question were deened
"initial transferees" under section 550, equity considerations would
prevent the trustee fromrecovering fromthe innocent transferees.

An anal ogous situation is presented in this case. Dain Bosworth
was a nere commercial conduit of funds. It was not a creditor of
ASL. It had no direct dealings with ASL. It sinply received funds
on deposit with ASL and used the funds to purchase bonds at the
direction of two depositors of ASL. The court nust rule in Dain
Bosworth's favor. To rule otherwi se would potentially allow a
wi ndfall recovery froman innocent party.

Secondly, the trustee's strained construction of section 546(e)
i mperm ssi bly weakens the interests the section was designed to
protect. As stated above, section 546(e) was enacted to prevent the
col | apse of securities and comobdity markets that could result from
wi despread brokerage failures. Allowing the trustee to recover
indirectly via section 550 is as threatening to the markets as is
permtting the trustee to directly bring a 547 action against Dain
Bosworth. The court cannot allow the protections of section 546(e)
to be under m ned.

Havi ng di sposed of the case on the aforenentioned grounds, the

court does not reach the indispensable parties issue.



12
CONCLUSI ON
WHEREFORE, based on the foregoing discussion, the court finds
that Dain Bosworth is entitled to judgnent as a matter of |aw
Judgnent shall enter accordingly.

Si gned and dated this 30th day of Septenber, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

AVMERI CAN SECURI TI ES & LOAN, Case No. 84-1230-W1J
I NC. ,
Debt or .
ROBERT F. CRAI G Trust ee, Adv. Pro. No. 87-0288
Pl ai ntiff,
Chapter 11
V.

DAl N BOSWORTH, | NCORPCORATED,

Def endant .

ORDER
Based on the nenorandum of decision on the notion to dismss or
for summary judgnment entered today, it is hereby ORDERED that the
notion for sumary judgnment is granted and this adversary proceeding
is dismssed.

Si gned and dated this 30th day of Septenber, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



