UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

LINDA S. SM TH, dba Case No. 87-2145-W
Mark Smth Standard Service,
Debt or .
C. R HANNAN, Trustee Adv. Pro. No. 87-0263
Pl aintiff,

Chapter 7
V.

LINDA S. SM TH, dba
Mark Smth Standard Servi ce,

Def endant .

VEMORANDUM OF DECI SI ON

On May 3, 1988 a hearing on defendant's notion to dismss the
adversary proceeding in this Chapter 7 case was held in Council
Bluffs, lowa. C. R Hannan, trustee, appeared. David J. MCann
appeared on behalf of the defendant. Charles C. Snmith appeared on
behal f of City National Bank of Shenandoah. The issue before the
court is whether the debtor should be denied a discharge under 11
U.S.C. section 727(a)(2)(A). At the hearing the court denied the
debtor's notion to dismss and stated it would address the nerits of
t he conpl aint based on the present record and argunents of counsel.
Much of the record is derived from proceedi ngs concerning the

trustee's objection to exenptions and application to conpel



debtor to turn over property.

This is a core proceeding pursuant to 28 U. S.C. section
157(b)(2)(1). Based on the record and argunents of counsel and being
fully advised in the prem ses, the court nmakes the follow ng findings

of fact and conclusions of |aw pursuant to Bankruptcy Rul e 7052.

FACTS

The debtor and her |ate husband, Mark L. Smith, operated a
gasoline and service station in Shenandoah, lowa. Mark L. Smith died
on July 23, 1986. Beginning in the fall of 1986, the debtor
di scussed purchasing a life insurance policy with three different
life insurance agents. The debtor's attorney advised the debtor to
sell a 1969 Chevrolet Camaro and a 1952 Chevrolet and to apply the
proceeds toward the purchase of a life insurance policy. The debtor
sold the two vehicles for $7,000.00 and used this noney to purchase a
single premumlife insurance policy on August 17, 1987. The debtor
stated she purchased the policy to protect her two sons. At the tine
t he debtor purchased the policy, unmatured life insurance policies
wer e exenpt from execution under lowa |law. |owa Code section

627.6(6)- *

1 In 1988 the lowa Legislature extensively amended |owa

Code section 627.6(6). Section 4 of House File 649 (to be codified at | owa Code section
627.6(6)). Anmong other things, the anendnents place a $10,000.00 linmt on the exenption
for insurance acquired within two years of the date execution is issued or exenptions are
claimed. These changes have no bearing on the issue before the court.
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Leak Specialists is in the business of inspecting underground
fuel tanks for |eaks. Leak Specialists inspected the debtor's
gasoline tanks in April of 1987 and charged $750.00 for its services.
The debtor did not pay the bill. In August of 1987 a representative
of Leak Specialists tel ephoned the debtor about the overdue bill.
The representati ve asked when paynent coul d be expected. The debtor
replied she would try to make paynments from sunms she expected from
accounts receivable. At that tine the gas station held $3,439.71 in
accounts receivable. The debtor stated in a deposition that she
intended to collect the receivables and pay Leak Specialists.

Later in August, the debtor's attorney advised her not to collect
the accounts because once she filed bankruptcy she would be required
to turn over to the trustee any anounts received. The debtor filed
for relief under Chapter 7 on August 27, 1987.

DI SCUSSI ON

The trustee argues that the debtor's representation to Leak
Speci alists that paynent on the bill would be nade after collecting
on accounts receivable was false. The trustee alleges that the
debtor intended to cause Leak Specialists to take no collection
action until she filed bankruptcy. The trustee points to the fact
that the debtor's business bank account contained sufficient funds

fromwhich to pay Leak Specialists. Additionally the trustee notes
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that at the tinme the debtor made the representations to Leak
Speci al i sts she sold the vehicles for $7,000.00 and used the anopunt
to purchase a life insurance policy.

The trustee's cause of action is based on 11 U S.C. section

727(a)(2) (A) which reads:

(a) The court shall grant the debtor a discharge, unless-

(2) the debtor, with intent to hinder, delay, or
defraud a creditor or an office of the estate charged
wi th custody of property under this title, has
transferred, renoved, destroyed, nutilated, or
conceal ed, or has permtted to be transferred,
renoved, destroyed, nutil ated, or conceal ed--

(A) property of the debtor, within one year
before the date of filing the petition;
An action brought under section 727 is the nost serious non-
crimnal action that a creditor can bring against a debtor in

bankruptcy. In re Scherner, 59 B.R 924 (Bankr. WD. Ky. 1986).

Di scharge under section 727 "is the heart of the fresh start

provi sions of the bankruptcy law'. In re Nye, 64 B.R 759, 762
(Bankr. E.D. N.C. 1986) quoting H R Rep. No. 595, 95th Cong., |st
Sess. 384 (1977), U.S. CODE CONG. & ADM N. NEWS 1978, pp. 5787,
6340. Consequently, objections to discharge are to be construed
liberally in favor of debtors and strictly against the objecting
creditor. Inre Schmt, 71 B.R 587, 590 (Bankr. D. Mnn. 1987); In

re Usoskin, 56 B.R 805, 813 (Bankr. E. D. NY. 1985).
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The burden of proof-in objecting to discharge rests with the

objecting creditor. Bankruptcy Rule 4005. The four elenents the
trustee nust prove under section 727(a) (2)(A) are:

1. A transfer of property has occurred;

2. It was property of the debtor;

3. The transfer was within one year of the
date of filing the petition; and

4. The defendant had, at the tine of the transfer, the
intent to hinder, delay or defraud a creditor.

In re Ford, 53 B.R 444, 446 (WD. Vir. 1983), aff'd 773
F.2d 52 (9th Cr. 1985).

The first three elenents are not chall enged. The debtor owned
the vehicles. The sale of the vehicles in August of 1987 constituted
a transfer within one year of the debtor's bankruptcy filing. The
dispute in this case is whether Linda S. Smth possessed the intent
to hinder, delay or defraud a creditor. Rarely will debtors testify
they acted with the requisite intent that would warrant denial of
di scharge. Therefore courts may rely on all the facts and

circunstances of a case to infer intent. In re Devers, 759

F.2d 751, 754 (9th Cir. 1985).
The debtor's eve of bankruptcy conversion of non-exenpt property
into exenpt property al one does not justify denial of discharge.

Hanson v. First National Bank in Brookings, No. 87-5314, slip on. at

5 (8th Gr., filed June 2, 1988). Forsberg v. Security State Bank, 15

F.2d 499, 501 (8th Gir.
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1926). However, where other facts exist showing fraudulent intent, a

deni al of discharge is warranted. Norwest Bank Nebraska, N A. et al.

v. Tveten, No. 87-5312, slip op. at 9 (8th Gr., filed June 2, 1988).
In Tveten a physician, suffering fromsevere financial setbacks,
I i qui dated nost of his non-exenpt assets worth approximtely
$700, 000. 00 and converted the assets into exenpt property. Tveten
later filed for protection under Chapter 11 and a creditor objected
to discharge on the ground that Tveten intended to defraud, delay and
hi nder his creditors by converting the assets. The Eighth Crcuit
affirmed the district court's affirmance of the bankruptcy court's
finding that there was extrinsic evidence to show that Tveten
transferred the property with the intent to defraud. |In doing so,
the Eighth Crcuit was influenced by a nunber of factors. First was
Tveten's adm ssion that his purpose in making the transfers was to
shield assets fromcreditors. Secondly, the exenption to which
Tveten transferred the non-exenpt assets--life insurance and annuity
contracts payable by a fraternal benefit association--had no nonetary
[imt. The court found that unlimted exenptions had the potenti al
for unlimted abuse. The court clearly was concerned with the anpunt
of noney Tveten attenpted to protect in relation to the purposes
behi nd exenption | aws, nanmely protecting a famly from i npoveri shnent

and providing debtors the neans with which to survive during tinmes of



7
little or no incone. The court decl ared:

[T]his case presents a situation in which the
debtor liquidated al nost his entire net worth of
$700, 000. 00 and converted it to non-exenpt
property in seventeen transfers on the eve of
bankruptcy while his creditors, to whom he owed
cl ose to $19, 000,000, would be left to divide
the little that remained in his estate.
Borrowi ng the phrase used by another court,
Tveten 'did not want a nere fresh start, he
wanted a head start.' His attenpt to shield
property worth approxi mately $700, 000. 00 goes
wel | beyond the purpose for which exenptions are
permtted.

Id. at 12 (citation omtted)(enphasis in original). Finally, the
Eighth Crcuit agreed with the bankruptcy court's finding that
Tveten's entire pattern of conduct evidenced fraudul ent intent.

Consi deration of the Tveten factors |eads the court to concl ude
that the trustee has failed to neet his burden in this case.
Al though the life insurance exenption utilized by the debtor had no
nmonetary limt, there is no evidence that the debtor abused the
exenption. The $7,000.00 in proceeds the debtor put into life
i nsurance is exceedingly nodest in conparison to the suns involved in
the Tveten case. Further, the amounts involved here are fully
consistent with the beneficial policies underlying lowa's exenption
statute. In no way do the ambunts exceed what is necessary and
reasonable to further those policies. Finally, the trustee has not
established a "pattern of conduct" denonstrating intent to hinder

del ay or defraud. Rather, the
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court finds credible the debtor's testinony that her purpose in
transferring the property was to protect her sons.
CONCLUSI ON

WHEREFORE, for the reasons expressed above, the court finds that
the debtor did not sell the vehicles and apply the proceeds to the
purchase of a life insurance policy with the intent to hinder, delay
or defraud her creditors.

THEREFORE, a deni al of discharge the trustee seeks is not
warranted. An order of dism ssal of this adversary proceeding wll
be entered.

Dated this 3rd day of August, 1988.

LEE M JACKW G
CH EF U. S. BANKRUPTCY JUDGE



