UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

LARRY A. ACKERMAN, Case No. 87-2463-W
MYRTLE ANNETTA ACKERMAN
a/ k/a Annetta (Ann) Acker man, Chapter 7

f/d/b/a CB & 0 Trucking,

Debt or s.

CRDER ON OBJECTI ONS TO EXEMPTI ONS, MOTION TO
AVAO D LI ENS AND MOTI ON TO REDEEM

On Decenber 15, 1987 the objection to debtors' claimof exenption
by State Bank and Trust of Council Bluffs (the Bank) canme on for
tel ephonic hearing in Des Mines, lowa. On January 19, 1988 the
Bank's resistance to notion to avoid lien and notion to redeem cane
on for telephonic hearing in Des Mines, lowa. Joseph B. Reedy
appeared on behalf of the debtors and Leo P. Martin appeared on
behal f of the Bank. These matters have been submtted upon briefs,

an affidavit and certain | oan docunents.
FI NDI NGS OF FACT

1 The debtors filed a joint petition for relief on
Oct ober 2, 1987.

2. Pursuant to lowa’ s exenption statute, the debtors
each claima $3,500.00 exenption in a 1976 Kenworth tractor (truck)
val ued at $7, 000. 00.

3. The debtors al so each claima $2,500.00 exenption in a

utility trailer valued at $5, 000. 00.
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4 The debtors seek to avoid the Bank's lien on the
utility trailer
5. The debtors seek to redeemthe trailer by paying to
the Bank, the value of the Bank's interest in the property
which is $814. 00.

DI SCUSSI ON

l.
The Bank first contends that the debtors cannot each clai man

exenption in the sanme truck. The Bank, as the objecting party,
carries the burden of proving the exenptions are not properly
claimed. Bankruptcy Rule 4003(c).
The debtors claiman exenption to the truck under |owa

Code section 627.6(9)(b) which permts a debtor to exenpt
from execution: 1

9. Any conbination of the follow ng, not to

exceed a value of five thousand dollars in the

aggr egat e:

a. Misical instrunments, not including radios,

tel evision sets, or record or tape playing

machi nes, held primarily for the personal,

fam ly, or household use of the debtor or a
dependent of the debtor.

The debtors and the Bank assert in their briefs that
the debtors' anended schedul es show that debtors claiman, exenption in the
truck under |owa Code section 627.6(9)(b) However, an exanination of the
anmended schedul e B-4 shows the truck is being clainmd under the tools of trade
exenption set out in section 627.6(10). Since both parties base their
argunents on the assunption the clains were filed under 627.6(9)(b), the court
will treat the exenption claimas being made under this provision



b. One notor vehicl e.

C. In the event of a bankruptcy

proceedi ng, the debtor's interest in accrued
wages and in state and federal tax refunds as of
the date of filing of the petition in
bankruptcy, not to exceed one thousand doll ars
in the aggregate. This exenption is in addition
to the limtations contained in sections 642.21
and 537.5105.

Id. (enphasis added).
In construing section 627.6(9)(b), the court is mndful of the
wel | -settled proposition that lowa's exenption statute nust be

liberally construed. Frudden Lunber Co. v. difton, 183 N. W2d 201,

203 (lowa 1971). Yet, this court nust be careful not to depart
substantially fromthe express |anguage of the exenption statute or

to extend the legislative grant. Matter of Hahn, 5 B.R 242, 244

(Bankr. S.D. lowa 1980), citing Wertz v. Hale, 234 NW 534 (lowa

1931) and lowa Methodist Hospital v. Long, 12 NNW2d 171 (lowa 1944).

The parties do not cite nor has the court found any |owa Suprene
Court decisions that have addressed the issue of whether debtors may
each claiman exenption in the same vehicle. There is nothing on the
face of section 627.6(9) to indicate that debtors are precluded from
"stacking" exenptions.

Cases fromother jurisdictions have addressed the issue. In In_

re Janesofsky, 22 B.R 473 (Bankr. D. Colo. 1982), joint debtors

each clainmed a $6, 000. 00 exenption in a nobile honme for a total

$12, 000.00 claim The Col or ado
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exenption statute provided for a nobile hone exenption only to the
extent of $6,000.00. The trustee mmintained that the debtors were
entitled to only one exenption. Relying heavily upon the fact both
debtors had an ownership interest in the nobile hone and the rule of
construction that exenption laws are to be liberally construed, the
court rejected the trustee's argunent and allowed the debtors to each
clai man exenption.

A simlar result was reached in In re Johns, 39 B.R 488 (Bankr.

C.D. Ill. 1984). There the court permtted joint debtors who owned
the sanme vehicle to each claiman exenption in the jointly owned
vehicle. The Illinois statute in question limted the vehicle
exenption to $1,200.00. The court permitted the debtor to exenpt up
to the value of $2,400.00 in any one vehicle.

The court finds these cases to be persuasive. The debtors’
schedul es indicate they have a joint interest in the truck.
Permtting the debtors to "stack"” their exenptions in the truck
conmports with the well-settled proposition that Iowa’s exenption
statute nmust be liberally construed. Thus the debtors may each
exenpt $3,500.00 in the truck for a total exenption of $7,000.00.

The court notes that Larry Ackerman clains a 1973 Pl ynouth
exenpt under section 627.6(9)(b) and Myrtle Ackerman clains a 1976
Chevrol et truck exenpt under the same provision. Section 627.6(9)(b)

permts each debtor to
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cl ai mone nmotor vehicle exenpt. Since the debtors have elected to
stack their notor vehicle exenptions into one truck, they no | onger
may claimadditional exenptions in the 1973 Plynouth and the 1976
Chevrol et truck

.
The Bank next challenges the ability of the debtors to claimthe

utility trailer as a tool of the trade under |owa Code section
627.6(10). This provision provides that:

If the debtor is engaged in any profession or
occupation other than farmng, [the debtor may
claim the proper inplenents, professiona
books, or tools of the trade of the debtor or a
dependent of the debtor, not to exceed in val ue
ten thousand dollars in the aggregate [exenpt].

I d.

The Bank's argunent is based solely on this court's decisions in

Matter of Van Pelt, Case No. 86-2192-C (Bankr. S.D. lowa, Order

dated June 29, 1987) and Matter of Brittain, Case No. 87-299-C

(Bankr. S.D. lowa, Order dated June 30, 1987). 1In those cases this
court concluded that lowa s separate categorization of vehicles in
section 627.6(9)(b) and tools of the trade in section 627.6(10)
evinced a legislative intent that vehicles are not included within

t he nmeani ng of "proper inplenments” or "tools of the trade" under
section 627.6(10). The Bank argues that because the trailer is a
"vehicle," the trailer cannot be clained as a tool of the trade or an
i npl emrent under section 627.6(10). This argunment ignores the clear

| anguage of the



exenption statute.

Section 627.6(9)(b) speaks of notor vehicle. The Bank has nade
no showng that the trailer is notorized. "Mtor vehicle" is defined
el sewhere in the lowa Code as a "self-propelled vehicle." See |owa
Code section 3211.1(7) (defining "notor vehicle" as used in lowa’s
notor vehicle service contract statute). Likew se no show ng has
been made that the trailer is self-propelled. The vehicles involved
in Van Pelt and Brittain were notorized vehicles--an autonobile and a
truck respectively. Thus, these cases are distinguishable. The
"whol e statute" rule of statutory construction sinply. does not apply
to this case.

Finding that the Van Pelt and Brittain cases do not apply to this
case does not resolve the |ien avoidance di spute over the utility
trailer. Wether the Bank possesses a purchase-noney security
interest in the utility trailer is not clear. |In the debtors' notion
to avoid liens, they contend the Bank hol ds a nonpurchase- noney
security interest. However, in their notion to redeem they nmaintain
t he Bank hol ds a purchase-noney security interest. The security
docunment submtted by the Bank |likew se is not clear. The note
mar ked "Exhibit A" states that the purpose of the loan is to "buy
trailer." The type of trailer is not specified. |n another
paragraph, a 1985 45' utility trailer and a 1982 42' trailer are
listed as security for the note and val ued at $13, 000. 00 and

$8, 500. 00 respectively. It is difficult
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to determ ne whether the utility trailer served as additional
security for the loan or whether the trailer actually was purchased
with | oan proceeds. Finally, it should be noted that the debtors
l[ist only a 1984 utility trailer on Schedul e B-4.

If the Bank does hold a purchase-nobney security interest, the
debtors may not avoid the Bank's |ien because only nonpurchase-noney
security interests may be avoi ded under 11 U. S.C. section
522(f)(2)(B). In the event the Bank holds a purchase-noney security
interest, the debtors cannot redeemthe trailer under 11 U S. C
section 722. That section permts debtors to redeem "personal
property intended primarily for personal, famly, or household use

.7 As evidenced by the debtors' characterization of the trailer
as a tool of the trade, the trailer is primarily intended for a
busi ness use.

CONCLUSI ON AND ORDER

WHEREFORE, for the reasons set forth above, the court finds that
each of the debtors may claiman exenption in the Kenworth truck
However, the debtors may not also claimexenptions in the 1973
Plynouth and in the 1976 Chevrol et truck.

The court further finds that the utility trailer is exenpt as a
tool of the trade but the record is insufficient to determ ne whether
the debtors may avoid the Bank's |ien.

THEREFORE, the Bank's objections to the debtors' clains
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of exenptions are overruled. The Bank's objections to the notion to
avoid liens and notion to redeem are conti nued.
IT 1S FURTHER ORDERED that the parties submt either a consent
order or a stipulation of facts and briefs and argunments with respect
to the continued matters by February 22, 1988.

Signed and filed this 2nd day of February, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



