UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

CLARKE E. BODEN, Case No. 86-3323-C
dba Boden | ndustrial Services,
dba Boden Consul ting, Chapter 7

Debt or .

ORDER ON TRUSTEEI S OBJECTI ON TO DEBTCR' S
CLAI M OF EXEMPTI ONS

On March 25, 1987 the trustee's objection to debtor's clai m of
exenmptions filed on Decenber 15, 1986 and the debtor's resistance
filed on January 28, 1987 cane on for hearing in Des Mines, |owa.
First National Bank of Anes, lowa filed a joinder in the trustee's
objection on April 6, 1987. Lawence E. Jahn appeared on behal f of
the debtor. The trustee, Robert D. Taha, was present. The nmatter
has been subnmitted on a transcript of the hearing, briefs and various
document s.

FACTUAL BACKGROUND

The debtor is 61 years old, is in good health and is enployed as
an engi neer with CSI Enploynment. CSI provides services to the J. 1.
Case plant in Burlington, lowa. The debtor works full-tinme at a rate
of $12.50 per hour. He anticipated that the J.l1. Case project would
be conpl eted by Decenber 15, 1987. CSI offers no benefits such as

life
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i nsurance, pensions, profit sharing prograns or paid vacation. The
debt or. has been given no guarantee that enploynent will be avail able
after conpletion of the project.

The debtor has a bachel or's degree in business adm nistration.
He is certified in industrial engineering, manufacturing engineering
and process engineering. The debtor taught at lowa State University
from 1961 until 1969. Soon after term nating his enploynent at |owa
State, he established an engi neering consulting concern. He was for
the nost part self-enployed from 1970 until the spring of 1987 when
he secured enploynent at CSI Enpl oynment.

In recent years, the debtor's consulting busi ness has been
unprofitable. He lost $4,307.00 in 1984 and $637.00 in 1985. The
debt or expected a net loss for 1986. He stated that his business
woul d gener ate between $10, 000. 00 and $11, 000. 00 and expenses woul d
total $12,000.00. The debtor attributed the |ack of business to the
saggi ng I owa econony. He had nade considerable efforts to re-enter
the teaching or professional ranks. He testified that he nail ed over
400 resunes and call ed over 200 businesses. He stated he received
only five responses.

The debtor also receives nonthly income froma retirenent
annuity. Beginning with the commencenent of his enploynment at |owa
State, the debtor contributed to a retirenment fund. Ilowa State
contributed to the fund on a dollar for dollar basis. After |eaving

lowa State, the debtor continued to pay into the fund.
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The fund consisted of two conmponents. The Col |l ege Retirenent
Equi ties Fund (CREF) invested contributions into blue chip stocks.
The Teachers' Insurance and Annuity Association (TIAA) invested
contributions into nortgages and utility stock. Apparently, the
i ncone from CREF fluctuates whereas the TIAA account produces nore
stabl e paynments. The debtor directed that 75 percent of the
contributions be devoted to the CREF account and the renaining 25
percent to the TIAA account.

On Novenber 1, 1986 the debtor transferred the full accunulation
of the CREF account into the TlIAA account. The debtor stated his
reason for doing so was that he preferred the stability of the TIAA
paynments over the fluctuating CREF paynents. The first paynment under
the annuity was made on Decenber 1, 1986.

The TI AA contract provides for nonthly paynents of at | east
$269. 66. These paynents are guaranteed for a period of 20 years. The
$269. 66 anpbunt however, is a base paynent. The annuity al so pays a
dividend that reflects the performance of its investnment portfolio.
In a docunment entitled "Retirement Annuity Incone Illustration,” it
is estimated that nmonthly paynments with dividends will total $752.62.
This estimation was based on certain earnings assunptions. The
debtor testified that the nonthly checks have averaged about $700. 00
per nonth. On the bankruptcy schedul es,, he stated that he receives
nont hly payments in the amount of $725.00. The schedul es al so show

that the value of the



annuity at the tinme of filing was $80, 960. 00.

The TI AA contract al so provides that the debtor may not assign,
pl edge or transfer ownership benefits of the contract. Further, the
contract states that benefits are exenpt fromthe clains of creditors
to the fullest extent permtted by law. The debtor stated that the
annuity cannot be liquidated and paid in a lunmp sum Nothing in the
TI AA contract, however, prohibits liquidation. 1In fact, the contract
appears to contenplate a |unp sum paynent. Paragraph 2 describes the
commut ed (di scounted) value of a lunp sum paynment nmade in |lieu of a
series of paynents. The TIAA account is governed by the provisions
of the Enpl oyee Retirenment |Inconme Security Act of 1974 (ERI SA). 29
U S. C. section 1001 et seg. ERISArequires that all qualified
retirement plans prohibit the assignnent and alienation of plan
benefits. See 29 U.S.C. section 1056(d)(1).

MIlie M Boden, wife of the debtor, is enployed as a dental
assistant. She is not a debtor in this action. She earns $5.75 per
hour. Her enployer does not provide health insurance. She is 58
years old and is in good health.

Title to the debtor's residence is in MIlie M Boden's nane.

The debtor is a co-obligor on the nortgage i ndebtedness encunbering

the residence. The bal ance remaining on this indebtedness is

$15, 700. 00. The val ue of the residence was |listed as $67, 500. 00.
The debtor's schedul e of current inconme and current expenses

shows the follow ng
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| NCOVE
Debtor's nonthly take-hone pay (reflecting
nmont hly annuity paynent) $ 725.00
Wfe's nmonthly take-hone pay 790. 00
Tot al $1, 515. 00
EXPENSES

Mort gage paynent $ 271.00
Utilities 191. 42

Electricity............ $60. 50

Heat ................... $63. 92

Water .................. $16. 00

Tel ephone . ............. $51. 00
FOOd . . .. 250. 00
Cothing ... 100. 00
Laundry and cleaning ............ . .. ... 26. 00
Newspapers, periodicals, and books .................. 11.50
Medical and rug exXpenses ... .......iiiii 35. 00
AULO I NSUFaANCE . .. i e e e e e 123. 80

Life, nedical, hospitalization and household

FNSUMANCE . . ottt e e e e e e e 464. 12
Transportati on ......... .. .. 85. 00
Professional dues ......... ... . . . . . . i, 12. 40
Taxes (not deducted fromwages) ..................... 63. 80
Charitable contributions .......... .. .. .. .. .. .. ...... 10. 00
Garbage COSt . ... i 14. 00
Total ... $1, 658. 04

Thi s schedul e does not reflect the debtor's current situation
since it was conpleted prior to the tinme the debtor obtained a job at
CSl Enploynment. The debtor' gross nonthly incone is $2,150. 00.

The parties adduced no evi dence
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as to his nonthly net incone. Assum ng his take-honme pay totals
$1, 500. 00 per nonth, nmonthly househol d i ncone would increase to
$3, 015. 00. Expenses al so nust be adjusted to account for the fact
the debtor's enploynent requires himto live in Burlington. The
debtor rents an apartnment for $265.00 per nmonth and nmust pay an
addi tional $10.00 to $25.00 per nonth for utilities. A nobre accurate
total for expenses would be $1,940.54 per nonth.

Prior to securing enploynent, the debtor liquidated his IRA
account and used approxi mately $23,000.00 to $24, 000. 00 of savings to
nmeet expenses. The schedul es reveal that at the time of filing, the
debt or had no cash on hand and had no deposits in savings accounts.
The schedul es al so show that there are unsecured clains equal to
$17,607.79. Besides the annuity, the debtor clainms an exenption in
wearing apparel, a shotgun, a private library, and tools of the
trade. The total value of these itens is $2,127.50.

DI SCUSSI ON
For his objection, the trustee clains that the cash value of the
TI AA annuity is not reasonably necessary for support of the debtor or
any dependent of the debtor as is required by |Iowa Code section

627.6(8)(e). * This provision

1 On January 28, 1987 the debtor anended his Schedule B-4
to reflect that he was claimng the exenption in issue under |Iowa Code section
627.6(9)(e). This was done in partial response to the trustee's objection to
exenptions. The confusion can be attributed to the striking of forner
subsection 5 of Iowa Code section 627.6 by the 1986 Amendments to lowa’s
exenption laws. The 1986 Amendnents apply to actions filed after June 1
1986. This case was filed in Decenber of 1986.



in part provides:

A debtor who is a resident of this state may
hol d exenpt from execution the follow ng

property:

8. The debtor's rights in:

e. A paynent under a pension, annuity,

or simlar plan or contract on account of
illness, disability, death, age, or |ength of
service, to the extent reasonably necessary for
t he support of the debtor and any dependent of
t he debtor.

Id. The trustee does not argue that the annuity is not a paynent
under a pension, annuity, or simlar plan or contract on account of
illness, disability, death, age or length of service. The debtor
responds in part by arguing that the annuity is not part of the
bankruptcy estate. The trustee has the burden of proving that the

debtor's exenption claimis not proper. Bankruptcy Rule 4003(b).

The commencenent of a bankruptcy case creates an estate

conprised of "all legal or equitable interests of the debtor in
property as of the comencenent of the case.” 11 U.S.C section
541(a)(1). It is clear Congress considered this provision to include

all kinds of property. See S. Rep. No. 989, 95th Cong., 2d Sess., 82
(1978),.reprinted in 1978, U.S. CODE CONG & ADMN. NEWS 5787, 5868;
H R Rep. No. 595, 95th Cong., |st Sess, 367-68 (1977), reprinted in
1978 U.S. CODE CONG. & ADM N. NEWS 6322-24. An exception to this

rule is found at section 541(c)(2) which excludes trust property
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fromthe estate if the trust restricts transfers of a debtor's
interest and such a restriction is "enforceabl e under applicable
nonbankruptcy | aw'.

InInre Gaham 726 F.2d 1268 (8th Cr. 1984), the Eighth

Circuit held that ERI SA plan benefits were part of the estate. The
court examned the |l egislative history of section 541(c)(2) and noted
that Congress intended to preserve restrictions on a transfer of only
spendthrift trusts to the extent such trusts were valid under state
law. [d. at 1272. The G aham court did not equate ERI SA plans wth
spendthrift trusts recognized by state law. The court expl ained that
because pension benefits are subject to the Code's exenption
provision (section 522(d)(10)(E)), it necessarily follows that
pensi on benefits are part of the estate. [1d. Hence, the TIAA annuity
is part of the estate and the issue now becomes whether the annuity
is necessary for the support of the debtor and his w fe.

lowa's exenption statute is based upon the prem se "that it is
better that the ordinary creditor's clains should remain partially
unsati sfied than that a resident of the state should be placed in
such an i npecuni ous position that he and his fam |y becane charges of

the state.” Note, Personal Property Exenptions in lowa: An Analysis

and Sonme Suggestions, 36 lowa L.Rev. 76, 77 (1950). The |Iowa Suprene

Court has ruled that the purpose of the exenption statute "is to

secure to the unfortunate debtor the nmeans to support
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hinself and the famly; the protection of the famly being the main

consi deration."” Shepard v. Findley, 214 NW 676, 678 (lowa 1927).

In construing section 627.6(8)(e), the court is mndful of the
wel |l settled proposition that lowa's exenption statute nust be

liberally construed. Frudden Lunber Co. v. difton, 183 N. W2d 201,

203 (lowa 1971). Yet, this court nust be careful not to depart
substantially fromthe express |anguage of the exenption statute or

extend the legislative grant. Matter of Hahn, 5 B.R 242, 244

(Bankr. S.D. lowa 1980), citing Wertz v. Hale, 234 NW 534 (lowa

1931) and lowa Methodist Hospital v. Long, 12 NNW2d 171 (lowa 1944).

In applying the "reasonably necessary” standard of section
627.6(8)(e), the court nust look to the debtor's existing incone and
exenpt property in relation to their present and future needs.

Matter of Pettit, 55 B.R 394, 398-99 (Bankr. S.D. lowa 1985).

Aside fromthe annuity, the assets clained exenpt by the debtor
are of inconsequential value. The nonth's expenses delineated on the
schedul e and listed by the debtor at the hearing are reasonable and
necessary for basic support. The uncertainty surrounding the
debtor's inconme generating ability |leads the court to conclude the
annuity i s reasonably necessary to the support of the debtor and his
wi fe.

The debtor cannot be certain his present enpl oynent
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will continue after conpletion of the J.1. Case project. If he is
term nated, his prospect of finding equival ent enploynment is not
bright. Although the debtor is well educated and seem ngly qualified
in his profession, the debtor's age may be an inpedi ment to securing
meani ngf ul enpl oyment in the engineering field. The fact that the
debtor received only five responses to 600 job inquiries is testanent
to the difficulty people in their sixties face when seeki ng new
enployment. If he is termnated, it is clear that the annuity wll
becone an absol ute necessity for support. The schedul es show t hat
the annuity paynent added to MIlie Boden's incone is insufficient to
defray the expenses.

Assum ng the debtor continues his current enploynment, he and his
wife will have sufficient inconme to neet expenses. However, the
debtor has depleted his savings and |iquidated his | RA account.
Therefore, he has no savings to nmeet unexpected expenses. |t can be
anticipated that the cost of living will rise and that the debtor's
househol d expenses nmay i ncrease as the debtor and his wife grow
ol der. Although current incone exceeds current expenses by nearly
$1, 000. 00 per nonth, the continued availability of extra funds and
the ability to replenish sufficiently the savings account is tenuous
at best.

CONCLUSI ON AND ORDER

VWHEREFORE, for the reasons expressed above, the paynents
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made on account of the TIAA annuity are reasonably necessary for the
support of the debtor and his wfe.
THEREFORE, the trustee's objection to debtor's clai m of
exenptions is denied.

Signed and filed this 19th day of January, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



