UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

HARLAN CHAPMAN, Case No. 87-180-C
MARI AN L. CHAPMAN,
Engaged i n Farm ng, Chapter 7

Debt or s.

ORDER ON OBJECTI ON TO EXEMPTI ONS, MOTI ON TO AvA D
FI XING OF LI ENS AND MOTI ON FOR RELI EF FROM STAY

On March 25, 1987 an evidentiary hearing was conducted in Des
Moi nes, lowa concerning (1) a notion for relief fromstay filed by
the Raccoon Valley State Bank (Bank) on February 11, 1987 and the
debtors' resistance thereto filed on February 17, 1987, (2) the
debtors' notion to avoid the fixing of liens filed on February 17,
1987, and (3) the Bank's objections to exenptions filed on February
26, 1987 and the debtors' response thereto filed on March 4, 1987.
Gregory W Peterson appeared on behalf of the debtors and Bryan R
Jenni ngs appeared on behalf of the Bank. The case has been submtted
on a transcript of the hearing, various docunents received into
evi dence and briefs.

FACTUAL BACKGROUND

The debtors' farmis located in Dallas County. The debtors are
husband and wi fe but have not l|ived together for the past twelve

years. Marian Chapman resides in Redfield,
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lowa. Harlan Chapman resides in rural Adel. He has farmed all of
his life. As a result of financial difficulties, he has not been
farmng his own real estate since 1985. Instead, he has rented his
 and and has custom farmed. Marian Chapman works as a part tine
librarian in Redfield. During the time Harlan farmed his own | and,
she engaged in such activities as preparing and delivering nmeals to
field workers, keeping books, running for machine parts and hauling
grain. Since Harlan has had to resort to renting his [and and custom
farmng, Marian's activities involving the farm have been confined to
m ni mal bookkeepi ng chores.

On May 7, 1984, the debtor borrowed noney fromthe Bank as
evi denced by certain pronmi ssory notes. To secure the |oans, the Bank
took a security interest in, anong other things, the debtors' farm
equi pnrent and machinery. The security agreenents contain the
standard cl ause stating that the Bank has the right to possession of
the coll ateral upon default.

The debtors defaulted on the notes and sonetinme thereafter the
Bank instituted an action in the lowa District Court for Dallas
County to enforce the security agreenents. A jury verdict was
entered in favor of the Bank and a judgnment rendered entitling the
Bank to possession of the machinery. The Bank was unable to enforce
a wit of replevin because the Dallas County Sheriff had difficulty

| ocating the machinery. Eventually the debtors and the Bank canme to
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terns on disposition of the equipnent. On Cctober 9, 1986, the Bank
and M. Chapman executed a docunent (Agreenent) providing in part as

foll ows:
1) Bank is entitled to possession of certain
items of farm nmachinery described in Exhibit A
attached to their petition filed in Law No.
27027-0485.

2) Chapman agrees to assenbl e the remaini ng
farm equi prent near the road on the east field
of his 120 acre farm by Decenber 1, 1986,

weat her permtting, and to permt the Bank to
conduct a sale of said machinery on those

prem ses.

The debtors retai ned physical custody of the machinery after the
Agreement was signed. M. Chapman did sone custom conbining in the
fall of 1986. Thereafter, the equi pment was |lined up by M. Chapnan
and the Bank schedul ed an auction for January 26, 1987. However, the
aucti on was cancel |l ed because the debtors filed their joint petition
i n bankruptcy on the auction date, thereby triggering the automatic
stay.

The debtors both assert they are farmers for purposes of lowa s
exenption statute. They seek to avoid |liens on equi prent val ued at
$20, 000. 00 and cl ai med exenpt pursuant to |owa Code section

627.6(11)* The debtors' obligations

! Sone confusion has arisen concerning the correct nunbering of the

subsections under |owa Code section 627.6. The confusion apparently has
resulted fromthe striking of former subsection 5. Al lowa statutory
citations in this order are taken fromthe official |lowa Code (1987) unless
ot herwi se- not ed.
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arose prior to the May 31, 1986 effective date of the 1986
amendnents to lowa’s exenption.statute.? Before May 31, 1986, |owa
| aw provided for a naxi mum farm machi nery exenption of $5,000. 00.
| owa Code section 627.6(10)(d)(1985).° The lowa | egislature amended
section 627.6 by increasing the maxi mrum farm machi nery exenption to
$10, 000. 00. 86 Acts, ch. 1216, section 6 (now codified at |owa Code
section 627. 6 (11) (a) ).*

The Bank advances three arguments in support of its position

that its liens on the machi nery cannot be avoi ded

2 Had the obligations arisen after the effective date of the anendnents,
there could be no question the amendments woul d be applicable. Further, there
is no question of applicability of the amendnents to the "gap period" between
the date of enactnent and the effective date given this court's ruling that
the amendments are applicable to obligations that had arisen prior to the
effective date. Cf. Matter of Eakes, No. 83-1647-C (Bankr. S.D. lowa, filed
August 21, 1984) aff’d sub nom United States of Anmerica v. Eakes, No. 84-
714-A Civ. (S.D. lowa, January 18, 1985) (finding that the holding in United
States v. Security Industrial Bank, et. al., 459 U S. 70, 103 S.C. 407, 74

L. Ed. 2d (1982), wherein the Supreme Court determ ned that section 522(f)(2) of
the 1978 Bankruptcy Code does not apply retroactively to abrogate liens

acqui red before the Code's enactnent, did not apply to |iens acquired between
t he enactnent date (Novenber 6, 1978) and the effective date of the Code
(Cctober 1, 1979)).

3 The val ue of nmusical instrunments, one notor vehicle and interest in
certain wages and tax refunds was al so included in the $5,000.00 linmtation
| owa Code section 627.6(10) (1985).

4 Li vestock and feed for the livestock may be clai med exenpt along with
i mpl ements and equi pnent but the conbined val ue can not exceed $10, 000. 00.
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and that the stay should be lifted to permt it to | evy upon the
machi nery. First the Bank.maintains its interest in the machinery is
possessory and therefore not subject to |lien avoi dance. Second, the
Bank contends the debtors are not farners as contenplated by lowa's
exenption statute. Finally, it argues that application of the 1986
anmendnents to the |Iowa exenption statute (amendments), which raise
the maximumlimt for the farm machi nery exenption from $5,000.00 to
$10, 000.00, is constitutionally inmperm ssible.

On May 14, 1987 a discharge of joint debtors was entered in this
case. Accordingly, the Bank's notion for relief fromstay is noot

pursuant to 11 U.S.C. section 362(c).

DI SCUSSI ON
11 U.S.C. section 522(f) provides:
(f) not wi t hst andi ng any wai ver of exenptions, the debtor
may avoid the fixing of a lien on an interest of the debtor
in property to the extent that such lien inpairs an

exenption to which the debtor would have been entitled under
subsection (b) of this section, if such lien is--

(1) ajudicial lien; or

(2) a nonpossessory, nonpurchase-
noney security interest in any--

(A) househol d furnishings, househol d goods,
weari ng apparel, appliances, books, aninals,
crops, nusical instrunments, or jewelry that are
held primarily for the
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personal, fam |y, or household use of the debtor
or a dependent of the debtor;

(B) inplenents, professional books, or tools,

of the trade of the debtor or the trade of a

dependent of the debtor: or

(C professionally prescribed health aids for

the debtor or a dependent of the debtor.
The Bank maintains that the debtors are precluded from avoiding the
[ien on the machinery because the Bank's interest in the machinery is
possessory. Under section 522(f)(2), only liens arising from
nonpossessory security interests may be avoided. Al though the Bank
does not have custody of the machinery, it argues that it does have
constructive possession stemming fromthe Dallas County judgment and
the Agreenent. The debtors contend that their actual possession of
the machi nery renders the Bank's interest nonpossessory and thus
subject to |ien avoi dance.

In support of its position, the Bank cites In re Sanders, 61

B.R 381 (Bankr. D.Kan. 1986). |In that case, a creditor had taken a
security interest in the debtor's construction tools to secure a |oan
the creditor made to the debtor. The debtor defaulted on the | oan
and the creditor obtained a judgnent. The creditor then seized a
nunber of the debtor's tools. Shortly thereafter, the debtor filed a
Chapter 7 petition, clained the tools exenpt and noved to avoid the
creditor's lien under section 522(f)(2)(B). The court ruled that the

creditor's nonpossessory security
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i nt erest becane possessory once the creditor took possession of the
tools. Hence the court denied the debtor's section 522(f) notion.
Id. at 384.

The Sanders court declined to follow two cases that permtted
debtors to avoid liens on collateral in possession of creditors In_

re McFarland, 38 B.R 370 (Bankr. N D. lowa 1984), aff'd, 38 B.R

374 (N.D. lowa 1984); Matter of Wod, 13 B.R 245 (Bankr. E.D. N C

1981). Those courts found the creditors' liens to be possessory
because possession of the collateral was obtained involuntarily.
McFarl and, 38 B.R at 373-374; Wod, 13 B.R at 247. The Sanders
court noted those cases failed to take into account the standard
security agreenment provision which grants creditors the right to
possess the collateral upon default. Sanders, 61 B.R at 383. The
Bank argues that should this court adopt the approach taken by the
McFarl and and Wod court, it would still prevail. The Bank
concl udes that the debtors voluntarily relinqui shed possession of
the machi nery as evidenced by the Cctober 9, 1986 Agreenent, and
hence the "involuntary possession” rule articulated in MFarland and
Wod woul d not apply.

In each of the aforenentioned cases, there was no question
that the creditor had physical possession of the collateral. 1In the
present case, the Bank does not have physical custody of the
machi nery. The Bank contends that it has constructive possession of

the coll ateral and that
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constructive possession gives it a possessory interest.
The conceptual difficulties involved in defining
possessi on and applying the concept to different factual settings

have been recogni zed by | egal scholars. Shartel, Meani ngs of

Possession, 16 Mnn. L. Rev. 611 (1932) (hereinafter referred to as

Shartel); Bingham Legal Possession, 13 Mch. L. Rev. 535 (1915).

Prof essor Shartel posits that possession can only be defined with
regard to the purpose in hand and that "possession" my mean one
thing in one setting and nean another in a different setting.
Shartel, 16 Mnn. at 612.

In the context of perfecting security interests under Article 9
of the U C.C., possession is equated with one who has physi cal
control of the collateral and intends to exercise control. Transport

Equi prent Co. v. Guaranty State Bank, 518 F.2d 377, 381 (10th Gr.

1975). % Article 9 does not otherw se define "possession". Inre
Kontaratos, 10 B.R 956, 969 (Bankr. D. Maine 1981). |In situations
wher e

® Generally under Article 9, there are two nethods of

perfecting a security interest. A creditor may perfect under U C. C. section
9.302(1) by filing a financing statement or under U.C. C section 9.304 by

t aki ng possession of the collateral. However, for this discussion it should
be noted that perfection of a security interest is inportant only to insure
priority of the lien over intervening third parties. The absence of
perfection does not affect the enforceability of the |lien against the parties
to the transaction. Accordingly, the absence of perfection is not relevant in
the context of |ien avoidance in bankruptcy. |In re Matthews, 20 B.R 654, 657
(Bankr. 9th Cir. 1982) reversed on other grounds, 724 F.2d 798 (9th Cir.

1984); In re Lanctot, 6 B.R 576, 577 (Bankr. D. Utah 1980).
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the UC C is silent, common | aw suppl enents the statutory
provisions. U C C section 1.103. Pre-U C. C |aw defined possession

as neani ng physical control. In re Autonmated Bookbi ndi ng Services,

Inc., 471 F.2d 546, 553 (4th Cir. 1972), citing, Restatenent of the
Law of Security (1941) at 6.

In crimnal cases, possession of personal property has been held
to involve the power to control and the intent to control. U.S. v.
Angelini, 607 F.2d 1305, 1310 (9th Cr. 1979). Constructive
possessi on has been defined as being in a position to exercise

control. U.S. v. D Novo, 523 F.2d 197 (7th Cr. 1975), cert. deni ed,

423 U.S. 1016, 96 S.Ct. 449, 46 L.Ed.2d 387 (1975); Sewell v. US.,

406 F.2d 1289, 1293, nt. 3 (8th Cr. 1969).
G ven that "nonpossessory” is used in section 522(f) in

conjunction with "nonpurchase noney security interest”, an Article 9

concept, 6 this court finds that the Article 9

6 Pur chase noney security interest is defined in U C.C. section 9.107

whi ch provides:

A security interest is a "purchase noney security interest” to the
extent that it is

(a) taken or retained by the seller of the collateral to secure
all or part of its price; or

(b) taken by a person who by maki ng advances or incurring an
obligation gives value to enable the debtor to acquire rights in
or the use of collateral if such value is in fact so used

Creditors hol ding purchase noney security interests in collateral give them
priority over certain other creditors asserting.security interests in the sane
collateral. U.C C section 9.312(3).
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overal |l concept of "possession" as devel oped fromthe comon law is
an appropriate guide in.determ ning "possession” under section
522(f). Since the Bank did not have physical control of the
collateral, it fails to establish a possessory interest.

Even under a standard of constructive possession--being in a
position to exercise control, the Bank would not prevail. At al
times relevant to this proceeding, fromOctober 6. 1986 to the date
of filing the bankruptcy petition, the debtors retai ned physica
control of the machinery. The debtors were free to use the property
and M. Chaprman testified that he used a conbine in the fall of 1986
for customwork. It was by virtue of M. Chapnman's control of the
machi nery that the machinery was lined up for sale. The debtors
filing the bankruptcy petition frustrated the Bank's attenpt to
exerci se control over the collateral. The filing denonstrated that
they did not voluntarily reliquish the machinery.

Adopting the Bank's theory that it becane entitled to possession
of the machinery upon default as set out in ternms of the security
agreenents signed by the debtors and upon execution of the Agreenent
woul d effectively void the protections of section 522(f). Mbst
debtors have defaulted on the terns of their security agreenents--
security agreenents |ikely containing "possession upon default"”
clauses. By allowing creditors to claimpossessory security

interests
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by means of "constructive possession” upon default, few debtors, if
any, with secured obligations would be able to avoid liens. Such a
result is at odds with Congress's policy of providing a debtor with a
fresh start and a basis upon which to build financial rehabilitation.
.

I n deciding whether the debtors are farners for exenption
pur poses, the court nust first determ ne what |law controls. It is
clear that |ien avoi dance under 11 U S.C. section
522(f) is a matter of federal law, not state law. Matter of
Thonpson, 750 F.2d 628, 630 (8th Gr. 1984). However, section 522(f)
permts debtors to avoid liens on property to the extent the liens
i mpai r exenptions to which the debtors otherw se woul d have been
entitled under the federal exenptions or under applicable state | aw
11 U.S.C. 522(b)(1) authorizes states to "opt out” of the federa
exenption schenme. |owa has done so by virtue of |Iowa Code section
627.10. Therefore, the court nust turn to lowa |aw to determ ne
whet her the debtors are farners for purposes of lowa s exenption

statute. 7

"It is inportant to note that the definition of farmer
under 11 U.S.C. section 101(17) is not applicable to exenption and |ien
avoi dance issues. See In re LaFond, 791 F.2d 623, 625-626 (8th Cir. 1986).
Flick v. United States through Farnmers Hone Admi nistration, 47 B.R 440, 442-
443 (WD. Pa. 1985); In re Schuette, 58 B.R 417, 420 (Bankr. D. Mnn. 1986);
M ddl eton v. Farnmer State Bank of Fosston, 45 B.R 744, 747 (Bankr. D. Mnn.
1985); Matter of Decker, 34 B.R 640, 641 (Bankr. N D. Ind. 1983). But see,
In re Hol man, 26 B.R 110, 111-112 (Bankr. MD. Tenn. 1983); In re Limng, 22
B.R 740, 742 (Bankr. WD. Ckla. 1982).
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| owa Code section 627.6(11) provides in part the
foll ow ng:

If the debtor is engaged in farmng... [the
debtor may clain] any conbination of the
follow ng, not to exceed a value of ten thousand
dollars in the aggregate [exenpt]:

a. | mpl ement s and equi pnent reasonably
related to a normal farmng operation.
This exenption is in addition to a notor
vehi cl e hel d exenpt under subsection 9.

lowa's exenption statute is based upon the premse "that it is
better that the ordinary creditor's clains should remain partially
unsatisfied than that a resident of the state should be placed in

such an inpecuni ous position that he and his fam |y becane charges of

the state.” Note, Personal Property Exenptions in lowa: An Analysis

and Sone Suggestions, 36 lowa L.Rev. 76, 77 (1950). The |lowa Suprene

Court has ruled that the purpose of the exenption statute "is to
secure to the unfortunate debtor the nmeans to support hinself and the
famly; the protection of the famly being the main consideration."”

Shepard v. Findley, 214 NW 676, 678 (lowa 1927).

In construing lowa's exenption |aws, the court is mndful of the
well settled proposition that lowa's exenption statute nust be

liberally construed. Frudden Lunber Co. v. Cifton, 183 N W2d 201,

203 (lowa 1971). Yet, this court nust be careful not to depart
substantially fromthe express | anguage of the exenption statute nor

to extend the |egisla-
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tive grant. Matter of Hahn, 5 B.R 242, 244 (Bankr. S.D. lowa

1980), citing Wertz v. Hale, 234 NW 534 (lowa 1931) and |owa

Met hodi st Hospital v. Long, 12 N.W2d 171 (lowa 1944).

Bankrupt cy Rul e 4003 mandates that the objecting party has the
burden of proving that the exenptions are not properly clained. Here
t he Bank has that burden.

I n deciding whether M. Chapman is a farmer, the court turns to

In re Myers, 56 B.R 423 (Bankr. S.D. lowa 1985). |In that case one

of the issues presented was whether a customfarner was a farmer for
pur poses of lowa's exenption |laws. After exam ning a nunber of |owa
Suprene Court cases, the court concluded customfarmers were such

farnmers. ers, 56 B.R at 427. It is also inportant to note that
the Myers court gave great weight to the debtor's statenent
of intent to resune farmng. The court stated:

(The debtors'] intention nmust be afforded
great weight .... It is not for this court to
judge the wi sdom or even the feasibility, of
defendants attenpting to resune farmng. This
court finds nothing in the | aw which
conditions the exenption for tools of a trade
upon the debtor successfully pursuing that
trade. |If the debtors intend to be farners,
so be it.

Myers, 56 B.R at 427, quoting, In re Poomerer, 10 B.R 935, 942

(Bankr. D.Mnn. 1981).
Al t hough M. Chapman did not farmhis own propertv
during the last three years, the evidence is uncontroverted

that M. Chapman did engage in customfarmng. That farm ng
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activity qualifies himas a farmer for the purpose of claimng farm
exenptions. The court also notes and finds credible M. Chapman's
testinony that he intends to farmin the future.

The court nust al so determ ne whether Marian Chaprman is a farner
under lowa's exenption statute. The traditional inmage of a farmer is
that of a man engaging in activities such as operating farm machinery
and tending livestock. Until recently, very little attention has
been given to the critical role wonen fulfill in famly farm
enterprises. In addition to participating in field work and ani nal
husbandry, farm wi ves often are solely responsible for keeping the
farm s books and perform ng donestic chores. Such tasks are as
important to the operation of a farmas activities typically
associated with farmng. |Indeed, the small farmin lowa is truly a

fam ly operation. See, In re Pommerer, 10 B.R 935, 942 (Bankr.

D.Mnn. 1981) ("One would have to blind oneself to reality not
to.... recognize that a small farm.. is a famly operation.
[Tl herefore, [a farmw fe] nust also be considered a farmer.").

The fact that a debtor has off farm enpl oynent does not detract

fromthe debtor's status as a farner.. In Myers, supra, the court was

presented with a situation wherein the debtors who were full-tine
teachers asserted they also qualified as farners. The court noted
that the Iowa Suprene Court has not adopted a principal occupation

test nor a
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percentage of incone test. Rather, the only requirenent is that the
work contribute to the debtor's support. ers, 56 B.R at 426.

Adm ttedly, this case presents unusual circunstances with respect
to Marian's invol venent involvenent in the farm ng operation. The
debtors have been living apart for twelve years and, since the tine
Har|l an has been unable to farmhis own land, Marion's involvenment in
the farmhas been [imted to m nimal bookkeepi ng work. However,
during the tine Harlan was farmng his own land, the record is clear
that Marian was engaged in farmng activities even though she had
noved to Redfield. She kept books, haul ed grain, prepared neals for
those working in the fields and nmade trips to pick up nmachine parts.
The court finds that although Marian presently is not involved in the
farm ng operation to the degree she once was, this is a result of
Harl an's present reliance on customfarmng. There is nothing in the
record to indicate that if he were to resune farmng his own or
rented | and, she woul d not undertake the tasks she once perforned.
The finding that Marian, under these circunstances, is a farner is in
accord with the cases that have held that a tenmporary cessation of
farm ng does not defeat a clainmed exenption if the debtor intends to

return to farmng. See, e.g., Matter of Hahn, 5 B.R 242, 245

(Bankr. S.D. lowa 1980); Peasey v. Price, 69 NW 1120 (lowa 1897);

H ckman v. Cruise, 34 NW 316, 317 (lowa 1887).
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Finally, the fact that Marian has an off the farm job does not
detract fromher status as a farner. The only requirenent under |owa
law is that the farmwork contribute to the debtor's support. The
farmactivities in which Ms. Chapman engaged contri buted to her
support.

M.

The issue of whether the application of the anmendnents to

obligations created prior to May 31, 1986 is perm ssible under the
5th Anendnent has been resolved in this district by the appeal

decision in the case of Matter of Reiste, No. 87-153-B (S.D. |owa,

filed May 11, 1987). Chief District Judge Harold D. Vietor upheld
Bankruptcy Judge M chael J. Melloy's ® ruling that retrospective

application of the amendnents did not constitute an unconpensated
taking. Judge Melloy had incorporated by reference in the Reiste

opi nion the conclusions of law set out in In re Punke, 68 B.R 936

(Bankr. N.D. lowa 1987). The Reiste decision and conclusions of |aw
pertaining to the takings issue found in Punke are incorporated by
reference in the instant case.

CONCLUSI ON AND ORDER

WHEREFORE, for the reasons expressed above, the court
concl udes:
1. The Bank's security interest in the equi pnment and

machi nery i s nonpossessory;

8 Sitting by designation
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2. The debtors are farners for purposes of lowa’s
exenption statute; and
3. The debtors are entitled to exenpt farm machi nery val ued
at $20, 000. 00 pursuant to |owa Code section 627.6(11).
THEREFORE, the Bank's objections to exenptions are overrul ed.
The debtors' nmotion to avoid liens is granted.

Signed and filed this 29th day of Decenber, 1987.

LEE M JACKW G

U. S. BANKRUPTCY JUDGE



