UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa
In the Matter of

LORRAI NE MARI E SUNDERMAN, Case No. 86-3397
Engaged i n Farm ng,

Debt or .

ORDER ON MOTI ON TO DI SM SS

On July 8, 1987 a hearing on notions to dism ss brought
by the standi ng Chapter 12 trustee and by the City National
Bank of Shenandoah was held in Council Bluffs, lowa. The
nmotions were filed on March 31, 1987 and April 27, 1987
respectively. C.R Hannan appeared on behalf of the debtor.
G. Rawson Stevens appeared on behalf of the Bank. Elizabeth
A. Nel son, standi ng Chapter 12 trustee appeared. The record
includes the transcript of the hearing and the docunentary
evi dence offered and received at the hearing.

The debtor filed for protection under Chapter 12 on
Decenber 31, 1986.

The Code defines "famly farnmer" as an:

i ndi vidual or individual and spouse engaged in a
farm ng operati on whose aggregate debts do not
exceed $1, 500,000 and not |ess than 80 percent
of whose aggregate noncontingent, |iquidated
debts (excluding a debt for the principa

resi dence of such individual or such individual
and spouse unl ess such debt arises out of a
farm ng operation), on the date the case is
filed, arise out of a farm ng operation owned or
operated by such individual or such individual
and spouse, and such individual or such



i ndi vi dual and spouse receive fromsuch farm ng
operation nore than 50 percent



of such individual's or such individual and spouse's gross
incone for the taxable year preceding the taxable year in
whi ch the case concerning such individual or such

i ndi vi dual and spouse was filed; or

11 U.S.C. 8§ 101(17)(A) (enphasis added). Since the debtor
filed in 1986, the operative year with respect to the

eligibility question is 1985. |In re Shepherd, 75 B.R 501

(Bankr. N.D. Ohio 1987).

Most of the testinony and docunmentary evi dence presented
by the parties concerned Ms. Sunderman's farm ng activities in
1986. Hence, the court has an insufficient record upon which
to render a decision. Although a court typically nust view
the facts alleged in a voluntary bankruptcy petition in a
i ght nost favorable to the debtor when considering a notion
to dism ss, the debtor nevertheless nust establish that she is
entitled to Chapter 12 relief.

WHEREFORE, given the status of the record, the notions to
dism ss are neither granted nor denied.

I T IS HEREBY ORDERED t hat the parties assess debtor's
eligibility using 1985 as the taxable year and, within twenty
days of this order, advise the court whether eligibility is
still in issue and a further hearing is required.

Signed and filed this 18th day of Novenber, 1987.

LEE M JACKW G
U. S. BANKRUPTCY JUDGE



