UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

LOREN E. MONDT, Case No. 87-17-C
ANNABELLE M MONDT, Adv. Pro. No. 87-0028
f dba Mondt Cof fee Shop,

Debt or s.

LOREN E. MONDT,
ANNABELLE M MONDT,
f dba Mondt Cof fee Shop

Plaintiff,
V.

ROBERT RUNYAN, Acting as
Recei ver and HAVWKEYE FEDERAL
SAVI NGS BANK, an |owa

Cor por ati on,

Def endant s.

MEMORANDUM OF DECI SI ON AND ORDER

On May 1, 1987 a trial on conplaint for turnover in the above-
entitled case was submtted on the stipulation of facts and briefs
filed on behalf of the parties. Gary R Hassel appeared on behalf
of the debtor-plaintiffs. Kirke C. Quinn and Bruce L. Anderson
appeared on behalf of the defendants. This is a core proceeding
pursuant to 28 U.S.C. section 157(b)(2)(E). The parties have
stipulated to the following facts for use by the court in |lieu of
the evidentiary hearing.
FI NDI NGS OF FACT

1. The debtors filed a Chapter 11 petition on January

5,1987 and a disclosure statenment on January 16, 1987.

2. The principal asset and the asset that is necessary



to fund the proposed plan of reorganization is a 9,000 square foot
commercial building on 605 Story Street, Boone, |owa.

3. The value of the building is disputed by the parties.
The debtors have assessed a value of not to exceed $500, 000. 00;
Hawkeye Federal Savings Bank (Bank) has assessed a val ue of
$80, 000.00; the building is appraised for tax purposes at
$139,537.00; and the building i-s insured for $302,000.00 or the
insurer's estimte of cost of replacenent.

4. On Decenber 9, 1985 the Bank commenced nortgage
forecl osure proceedi ngs against the debtors in the lowa District
Court for Boone County. On August 22, 1986 the state court ordered
t he appoi ntment of Robert Runyan as the receiver in the foreclosure
action.

5. Subsequent to the appointnment of the receiver, no rental
of any portion of the prem ses has occurred. The property is in a
state of disrepair and the debtors have refused to renove their
personal property fromthe prem ses.

6. On Novenber 5, 1986 a decree of foreclosure was
entered in the foreclosure action. The decree entered
judgment in rem against the property in the anount of
$49,548.51, plus interest at the rate of 13 percent from
November 5, 1986, plus $2,700.00 in attorney fees and $125. 00
in court costs.

7. In addition, there are real estate taxes now due and
owi ng upon the property in the amunt of $14,797.50, and an

| nt ernal Revenue Service lien in the anpunt of $1,212.09 for a



total encunbrance agai nst the property in the anmount of
$71, 376. 61.

8. The Bank maintains that in order to place the
property in a position to be leased it nmust be renpdel ed at
substanti al expense. This is disputed by the debtor.

9. The Bank further maintains that the debtors'’
projections regarding renting this property-for several
t housand dollars a nonth are unrealistic due both to the
condition of the building and to the econom c climate of
downt own Boone, |owa, where there are many comercia
bui I di ngs that have been left vacant. This is also disputed
by the debtor.

10. On February 20, 1987 the debtors filed this
conpl ai nt agai nst the state court receiver and the bank
seeking a turnover of the property foreclosed upon and subj ect
to the receivership.

Applicable Law and Anal ysi s

The debtors' conplaint, although referring to 11 U. S.C
section 542(a), is based on 11 U S.C. section 543(b), which

provi des:
(b) A custodi an shall --

(1) deliver to the trustee any
property of the debtor transferred to
such custodi an, or proceeds of such
property, that is in such custodian's
possessi on, custody, or control on the
date that such custodian acquires
know edge of the commencenent of the
case; and

(2) file an accounting of any
property of the debtor, or proceeds of



such property, that, at any tine, cane
into the possession, custody, or
control of such custodi an.

Section 543(b) absolutely requires a custodian to deliver to
t he bankruptcy trustee, or debtor in possession, any property
of the debtor that is in the possession, custody or control of

t he non-bankruptcy custodian. |In re Powers Aero Marine,

Services, Inc., 42 B.R 540, 543 (Bankr. S.D. Tex. 1984).

There is no question that a receiver appointed by a state
court is a "custodian" within the meaning of 11 U S.C. section

101(10). In re CCN Realty Corp., 19 B.R 526, 528 (Bankr.

S.D. NY. 1982). To nmollify the seem ngly harsh and

apparently inflexible requirenent of section 543(b), Congress
provi ded for the dispensation of the mandatory requirenment of
turnover in certain circunstances under section 543(d), which

st at es:

(d) The bankruptcy court nmay, after notice
and hearing, excuse conpliance with
subsection (a), (b) or (c) of this
section, if the interests of
creditors, and if the debtor is not
i nsol vent, of equity security hol ders,
woul d be better served by permtting a
custodian to continue in possession,
custody or control of such property.

This section is nmerely a recognition of a | ong-recogni zed
doctrine of abstention now expressly codified in 11 U. S.C.
section 305. A bankruptcy court nmay decline to entertain any
controversy otherwise within its judicial conpetence if doing

so would be in the interest of all parties concerned, although



not necessarily in the interest of the debtor. Matter of WPAS,

Inc., 6 B.R 40, 43 (Bankr. M D. Fla. 1980).

The debtors seek an order directing the state court
receiver to turn over the commercial property in question and
any rents and profits derived therefrom The debtors operated
a coffee shop on the property from May 1965 until June 30,
1985, at which point they nade plans to convert the building
into office and rental space. On August 22, 1986 a receiver
was appointed in the pending foreclosure action and the
debtors were relieved of possession of the property. The
debt ors acknow edge that they are not currently engaged in any
busi ness but intend to rent the comercial building in
guestion to fund a plan of reorganization.

The defendants, the receiver and the Bank, resist the debtors
conplaint on two grounds. The defendants first assert that

t he debtors have no right to possession of the subject
property under state |l aw and thus cannot conpel a turnover
under bankruptcy |aw. Secondly, the defendants assert that
the interests of creditors would be better served by
permtting the receiver to continue in possession of the

subj ect prem ses. The court shall address each

argument in turn.

I n support of their contention that the debtors have no

right to possession of the property, the defendants cite the



wel | accepted principle that whatever rights a debtor has in
property when his petition is filed continue in bankruptcy -no
nore, no less. See H R Rep. No. 595, 95th Cong., |st Sess.,
reprinted in 1978 U. S. CODE CONG & ADM N. NEWS 5787. The

def endants' reliance upon the decision of Inre Lally, 51 B.R

204 (N.D. lowa 1985), however, is msplaced. The Lally court
consi dered what interest a debtor had in nortgaged property
followng a foreclosure sale. 51 B.R at 205. The court found
that after a foreclosure sale only the right of redenption,
rather than the property itself passes into the bankruptcy
estate if the redenption period has not expired at the tine
the petition is filed. 1d. at 206. The court further
concluded that the automatic stay provisions of the Bankruptcy
Code did not prevent the running of the redenption period.
1d.

The factual situation presented in Lally is
di stingui shable fromthis case. Here a foreclosure judgnent
was entered on Novenber 5, 1986. A sheriff's sale was
apparently schedul ed for January 7, 1987 but was stayed by the
filing of the debtors' petition on January 5, 1987. Although
a receiver had been and remains in possession of the property,
the debtors still hold legal title. The concept of property
of the estate is defined very broadly under 11 U.S.C. section
541(a) (1) and includes "all |egal or equitable interests of
the debtor in property as of the commencenent of the estate.”

In re CCN Realty Corp., 19 B.R at 528. The commerci al

property in question is "property of the debtor” within the



meani ng of 11 U S.C. section 543(b) and is subject to
turnover. Accordingly the defendants' first argunent nust
fail.

The defendants' second argunent that the interests of
creditors would be better served by permtting the receiver to
continue in possession is sonmewhat nore persuasive. Pursuant
to section 543(d) the court has discretion to authorize the
custodian to continue in possession or control of the property
if the interests of creditors would be better served. The
term"interests of creditors” is not defined in the Code, and
application of this test has been devel oped on a case-by-case

basi s. In re Powers Aero Marine Service, Inc., 42 B.R at 543

(Bankr. S.D. Tex. 1984).

At the very least, it can be said that

requiring turnover cannot be cal cul ated, or

reasonably be foreseen, to be injurious to

the creditors or oblivious to them At the

same time, this court nust strike a bal ance

bet ween a debtor and its creditors,

consi stent with the Bankruptcy Code.
Id. After a review of the relevant authority, the Texas
bankruptcy court found that cases appear to enunciate three
principles in applying section 543(d): "(1) whether
reorgani zation is likely; (2) that funds are necessary for
such reorgani zati on and funds exist which will be applied
towards it; and (3) m smanagenent." 1d. at 544.

The defendants contend that the stipulated facts provide

evi dence sufficient to neet the "interests of creditors" test



under section 543(d). They claimthat the prospects for
reorgani zation are poor due to the building's state of

di srepair and the overabundance of vacant commrercial real
estate in the downtown area of Boone, lowa. This assertion of
fact, however, was specifically disputed by the debtors who
claimin their conplaint to have potential |essees that are
ready, willing and able to perform The defendants al so
contend that the debtors have no funds to finance the
reorgani zation. Gven the limtations of the stipul ated
facts, the court has no way of determ ning the correctness of
this assertion. No evidence has been submtted to docunent
the actual value or potential rental inconme value of the
property at issue. Finally, the defendants contend that

m smanagenent i s denonstrated by the debtors' prior failure to
rent the premi ses and to nmeet operating expenses. Again,
however, the court has no information fromwhich to determ ne
that the debtors' financial predicanment is the result of

m smanagenent as opposed to sonme other factor. The receiver
himsel f has failed to rent any portion of the prem ses since
hi s appoi ntment in August of 1986. The court is not willing
to nmake the concl usions sought by the defendants w thout nore
persuasi ve evi dence. Accordingly the debtors' conplaint for
turnover and the defendants' resistance thereto nust be

continued for an evidentiary hearing.



The court notes that on August 14, 1987 the United States
Trustee filed a nmotion to convert debtors' Chapter 11
proceeding to a Chapter 7 proceeding. The notion raises an
i ssue that has concerned the court in this case -- whether the

case shoul d proceed under Chapter 11. See Matter of Property

Managenent and Inv., Inc., 19 B.R 202, 206 (Bankr. MD. Fla.

1982). The United States Trustee's notion states and the
debtors have admtted that there is currently no ongoing

busi ness in operation. The Eighth Circuit Court of Appeals
has recently held that persons who are not engaged in business

cannot seek relief under Chapter 11. WAansganz v. Boatnen's

Bank of DeSoto, 804 F.2d 503 (8th Cir. 1986). Accordingly, in

order to give adequate consideration to the ultimte

di sposition of this case a hearing on the United States

Trustee's nmotion to convert will be scheduled at the sane tine

as the continued trial on debtors' conplaint for turnover.
ORDER

WHEREFORE based on the foregoing analysis the court finds
that a determ nation of the debtors' conplaint for turnover
and the defendants' resistance thereto cannot be made on the
basis of the record presented.

THEREFORE | T | S HEREBY ORDERED t hat the debtors' conpl aint
for turnover shall be continued for an evidentiary hearing to
be scheduled at the sane time as the hearing on the United
States Trustee's notion to convert.

Signed and filed this 25th day of Septenber, 1987.
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LEE M JACKW G
U. S. BANKRUPTCY JUDGE



