UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

ALLAN A. DENNI S, Case No. 85-2514-D
MARI LYN E. DENNI S,
f dba Rai nbow I nn, Chapter 7

Debt or s.

ORDER ON DEBTORS' OBJECTI ON
TO AMENDED FI NAL REPORT OF TRUSTEE

On April 15, 1987 a tel ephonic hearing on debtors’
obj ection to the anended final report of the trustee was held
before this court in Des Mines, lowa. Randy E. Trca appeared
on behalf of the debtors and Tinothy K= Wnk appeared on
behal f of the Col unbus Junction State Bank. Burton H. Fagan,
the Chapter 7 trustee also appeared. At the April 15, 1987
hearing the court also heard the trustee's objection to the
debt ors' anended cl ai m of exenptions. The issue presented
concerns the debtors' entitlenent to proceeds froma 1985 Ford
vehi cl e abandoned by the trustee and subsequently clained as
exenpt by the debtors.

Fact ual Background

The debtors, Allan and Marilyn Dennis, filed for relief
under Chapter 7 on Novenber 14, 1985. A 1985 Ford LTD vehicle
was |isted on the Schedule B-2 and valued at $,8,000.00. Ford
Motor Corp. was |listed as a secured creditor on Schedule A-2
with a claimin the amunt of $8,000.00 secured by the 1985
Ford vehicle. On Decenber 9 1985 the Chapter 7 trustee filed



an application for notice of report of abandonnment which
i ncluded the 1985 Ford LTD and gave fifteen days to file an
objection to the application. No objections were filed. On
August 6, 1986 the trustee filed a status report which
i ndi cated that Ford Motor Corp. had returned $2,265.42 from
the overage resulting fromthe sale of the vehicle to the
trustee for adm nistration.

The trustee filed a final report on Novenmber 19, 1986.
The Col unbus Junction State Bank filed an objection to the
final report on Decenber 18, 1986 seeking inclusion of the
unsecured portion of its debt remaining after |iquidation
within the all owed unsecured clainms. An anmendnent to the
final report was filed on Decenber 24, 1986 which all owed the
Bank' s unsecured claim

On Decenber 29, 1986 the debtors filed an anended schedul e
B-4 and listed the 1985 Ford LTD as exenpt in the anmount of
$2,265.42. The trustee filed an objection to the debtors’
claimof exenption in the vehicle as being untinely filed. On
January 5, 1987 the debtors filed an objection to the
trustee's amended final report. The debtors request that the
noni es received fromthe sale of the vehicle be returned to
them as either proceeds from property clained exenpt or in the
alternative as proceeds from secured property abandoned to the
debt ors.

The debtors filed a brief in support of their objection to
the trustee's anended final report on February 25, 1987. The

trustee filed a reply brief in support of the final report on



March 23, 1987. On April 13, 1987 the Col unbus Junction State
Bank filed a brief in support of the trustee's final report.
The trustee and the Bank argue: (1) that the amendnent to the
debtors' schedul e B-4 should not be all owed because it is
untinmely; (2) that the abandonnent of the vehicle does not bar
the trustee fromreceiving the proceeds of the sale of the
vehicle; and (3) that even if the vehicle is allowed as exenpt
t he debtors should not be allowed to claimthe cash proceeds
as exenpt.
Anal ysi s

Resol ution of the issue presented can be made solely upon
an anal ysis of the principles surrounding the abandonment of
estate property. 11 U S.C. section 554(a) authorizes the
trustee to abandon any property of the estate that is
"burdensonme to the estate or that is of inconsequential val ue
and benefit to the estate.” Once a trustee has notified
parties of an intention to abandon property, the property is
deenmed abandoned unless a party in interest files an objection
within 15 days of the mailing of the notice. Fed. R Bankr.
P. 6007. The effect of abandonment by a trustee is to divest
the trustee of control over the property because, once
abandoned, property is no longer a part of the bankruptcy

estate. In re Polunbo, 271 F. Supp. 640, 642 (WD. Va. 1967);

Matter of Enriguez, 22 B.R 934, 935 (Bankr. D. Neb. 1982); 4

Collier on Bankruptcy, 1 554.02 (15th ed. 1986). Abandonnent

of an asset immedi ately revests title to the asset in the

debtor. In re Polunbo, 271 F.Supp. at 643. The abandonnent




is deened to be irrevocabl e regardl ess of any subsequent
di scovery that the property had greater value than previously
beli eved and precludes the trustee fromlater reclaimng the

property. 1d.; In re Bryson, 53 B.R 3" 4 (Bankr. MD. Tenn

1985); In re Burch Co., Inc., 37 B.R 273, 274 (Bankr. D.

S.C. 1983); Matter of Enriguez, 22 B.R at 935; In re Sutton,

10 B.R 737, 740 (Bankr. E.D. Va. 1981). There are but two
exceptions to the irrevocability of abandonment. Property
wi Il not be deemed to have been abandoned if it was actually
concealed fromthe trustee, i.e., if the.property was not
schedul ed by the debtor, or if the trustee's know edge of the
exi stence of the property is one of nere suspicion and

engendered only a cursory investigation. |In re Bryson, 53

B.R at 4-5; In re Sutton, 10 B.R at 740.

In the instant case the debtors clearly schedul ed the 1985
Ford LTD. No objections were filed to the trustee's
application to abandon the vehicle and thus the property
revested in the debtor. To both the trustee's and the
debtors' surprise the sale of the vehicle by the secured
creditor yielded a surplus. While the trustee and the Bank
argue that the debtors in effect concealed the property from
the trustee by undervaluing it in their schedules, the court
does not agree. The trustee had a duty to exam ne the
bankruptcy estate and the assets therein to determ ne val ues
and potential benefit for the estate. The court is not
convinced that the debtors intentionally m srepresented the

val ue of the vehicle in an effort to induce the trustee to



abandon it. Accordingly, the abandonment was irrevocabl e and
removed the vehicle fromthe estate and the trustee's control.
The surplus proceeds received fromthe sale should not have
been turned over-to the trustee as they too were no | onger
property of the estate. Since the proceeds were not property
of the estate, the debtors’ anmended schedule B-4 seeking to
exenpt the funds was neani ngl ess.

WHEREFORE, based on the foregoing analysis, it is found
that the trustee's final report erroneously includes the
$2, 265. 45 received from Ford Motor Corp. followi ng the sale of
t he abandoned vehicl e.

THEREFORE, the debtors' objection to the trustee's fina
report is hereby sustained.

IT 1S ORDERED that the trustee return said proceeds to the
debtors forthwi th

Signed and filed this 3rd day of Septenber 1987.

LEE M JACKW G
U. S. BANKRUPTCY JUDGE



