UNI TED STATES BANKRUPTCY COURT

For the Southern District of |owa
In the Matter of
FRANK H. TORTAT, Case No. 86-2721-C
JOANNE TORTAT,

Engaged i n Farm ng, Chapter 7
Debt or s.

ORDER ON CREDI TOR' S OBJECTION TO MOTI ON TO
AVO D SECURI TY | NTEREST

On April 14, 1987 on objection to notion to avoid security
interest filed by the Production Credit Association of the
M dl ands (PCA) on January 16, 1987 canme on for hearing in Des
Moi nes, lowa. John H. Nei man appeared on behal f of the
debtors and D. Bradl ey Kiesey appeared on behalf of the PCA.
Now t hat the briefs have been submtted by both parties, the
court considers the matter fully submtted.

The debtors filed a joint petition for relief under
Chapter 7 on October 8, 1985. The debtors are farners.
Pursuant to 11 U S.C. section 522(f), they seek to avoid
nonpossessory, nonpurchase noney security interests the PCA
has in the debtors' farm machi nery val ued at $4, 300.00 and in
12 cows and 10 cal ves-val ued at $3, 850. 00.

The PCA objects to the debtors' notion on a nunber of
grounds. The debtors respond in part to the objections by
arguing that the PCA is precluded fromobjecting to the notion

because it failed to object to the debtors' claim of



exenptions within 30 days following the first nmeeting of
creditors as required by Bankruptcy Rule 4003(Db).
DI SCUSSI ON

A. Cattle as Tools of the Trade

The PCA objects to the debtors' attenpt to avoid its
security interest in the debtors' cattle on grounds cattle
cannot be considered tools of trade for purposes of 11 U S.C
section 522(f)(2)(B). The PCA s objection is well taken.

11 U.S.C. section 522(f)(2) provides that a debtor my
avoid the fixing of a lien on property that is otherw se

exenpt under federal or state lawif such lien is:
(2) a nonpossessory, nonpurchase-noney
security interest in any--

(A (Alnimals ... that are held
primarily for the personal, famly, or
househol d use of the debtor or a
dependent of the debtor;

(B) Inplenments, professional books,
or tools, of the trade of the debtor
or the trade of a dependent of the
debt or;

11 U.S.C. section 522(b)(1) allows states to "opt out” of the
federal exenption schene. |lowa has done so by virtue of |owa
Code section 627.10.

| owa Code section 627.6(11) permts farnms debtors to hold
as exenpt from execution, any conbination of the foll owi ng not

to exceed a val ue of $10, 000. oo:

a. -1 nmpl enents and equi pnment reasonably related to
a normal farm ng operation.



b. Li vest ock and feed for the |livestock reasonably
related to a normal farm ng operation.*

The debtors argue that their livestock are tools of the
trade and therefore, the liens on the |ivestock can be avoi ded
under section 522(f)(2)(B). The obvious benefit of claimng
cattle as tools of the trade is that animals are subject to a
personal use limtation under section 522(f)(2)(A) whereas
tools of the trade are not under section 522(f)(2)(B).

The |l owa Supreme Court has defined inplenments "to include
a very wide range of inplenments reasonably fitted or enpl oyed
as neans of making [the] owner's labor in his chosen

enpl oynment nore effective."” Baker ,v. Maxwell, 168 N.W 160,

161 (lowa 1918). Under this definition, a cow cannot be
considered an inplenment. Cows are the subject of a farnmer's
| abor, not a nmeans of making the farmer's | abor nore
effective. For instance, a mlking device makes a dairy
operator's |l abor nore effective, the cow does not.

The fact that lowa's exenption statute provides separate
exenption categories for |livestock and farm i npl enents
precludes the debtors fromclaimng cattle exenpt as

i nplements. In Farners' Elevator & Live Stock Co. v. Satre,

195 NNW 1011 (lowa 1923), the lowa Suprenme Court held that an
autonmobil e and a truck were not exenpt as tools or instrunents
since lowa's exenption statute had separate provisions for

tools of the trade and vehicl es. In In re Eakes, 69 B.R 497

! Some confusion has arisen concerning the correct numbering of the subsections under lowa Code section

627.6. The confusion apparently has resulted from the striking of former subsection 5. All lowa statutory citationsin
this order are taken from the official lowa Code (1987) unless otherwise noted.



(WD. M. 1987), a debtor clainmed ten cows as exenpt under

M ssouri’s tools of the trade exenption. Under M ssouri’s
exenption statute, the tools of trade and animals are placed
in separate categories. The Eakes court found that the
separate enuneration of animals and tools of the trade
indicated that the |l egislature did not perceive aninmals to be
included within the nmeaning of "tools of the trade." In
rendering this decision, the court relied on the "'whole
statute' rule of statutory construction (which] is based on
the proposition that words and phrase (sic] of a statute are
to be read in context with neighboring words and phrases in
the sane statute to produce a harnoni ous whole." Id. at 498,
quoting, 2A Sutherland Stat. Const., section 46.05 (4th ed.
Sands 1984).

lowa’s current exenption statute provides separate
categories for inplements and |ivestock. Under the principles
set forth above, this court concludes that this statutory
schenme evinces a legislative intent that |ivestock are not
i ncluded within the nmeaning of "inplenments and equi pment”

under | owa Code section 627.6(11)(a).

B. Size of Inplenments

The PCA argues that the meaning of "tools" and
"i npl enments” as set out in section 522(f)(2)(B) does not
include farminplenents that cannot be operated or |ifted by
one person. The PCA's assertion is without nmerit. The Eighth

Circuit Court of Appeals has held that "tools" and



"i npl ements” under section 522(f)(2)(B) enconpasses | arge

pi eces of machinery. 1n re LaFond, 791 F.2d 623, 627 (8th

Cir. 1986).
C. Availability of Credit

The PCA vigorously argues that by permtting the debtors
to avoid liens on machinery, lenders will be less likely to
extend credit to farmers. The PCA's argunent is better
directed at Congress as "[i]t is not the function of this
court to question why Congress chose to permt debtors to
avoid the particular |liens enunerated in subsection (f)."

Augstine v. United States, 675 F.2d 582, 586 (3rd Cir. 1982).

D. Tinmely Objection to Exenptions

The debtors argue that the PCA should be precluded from
obj ecting to exenptions because the PCA did not object within

thirty days of the first neeting of creditors as required by

Bankruptcy Rule 4003(b).? The first neeting of creditors was
hel d on Novenber 12, 1986. The PCA objected to the exenptions
by means of its objection to avoi dance of |lien dated January
2, 1987--well after the thirty day period had expired. Also
the court notes that the PCA has not filed a notion under
Bankruptcy Rul e 9006(b) to enlarge the time within which to

file such an objection.® In many lien disputes simlar to

2 Bankruptcy Rule 4003(b) providesin part that:

Thetrustee or any creditor may file objectionsto the list of property claimed as exempt within 30 days after
the conclusion of the meeting of creditors held pursuant to Rule 2003(a) of the filing of any amendment to the list
unless within such period, further timeis granted by the court.

Local Rule 4005 providesthat “[a]ny objection to debtor’s claim of exemptions shall be filed no later than 15
days after the conclusion of the 8341 Meeting of Creditors.” Given the conflict between the notices routinely issued
by the clerk’ s office, in accordance with Bankruptcy Rule 4003(b), and Local Rule 4005, the local rule is considered
null and void. The court notes that in the proposed amendments to the bankruptcy rules, Bankruptcy Rule 4003(b)
remains essentially unchanged from its present form. Proposed Bankruptcy Rule Amendments, Rule 4003(b) (1986).

8 Bankruptcy Rule 9006(b) providesin part that:



this one, debtors have questioned whether a creditor who fails
to object tinely to a debtor's claimof exenptions may obj ect
to the exenptions when resisting a nmotion to avoid |iens.

A nunber of courts have addressed this issue and the

results are vari ed. In the case of Inre Gethen, 14 B.R

221 (Bankr. N.D. lowa 1981), the late Judge WIlliam W
Thinnes held that a creditor's know edge of the fact the
debtor planned to nove to avoid |liens under section 522(f) did
not constitute "excusable neglect” for nonconpliance with the
time limt for objecting to exenptions. The court enphasized
that the time limt was established to set a cutoff point at
whi ch debtors could be certain of the objections that had been
made. The court also noted that if creditors were allowed to
wait until section 522(f) actions were commenced, the tinme
l[imtation rule would be underm ned and nore delay would

result. See also, In re Keyworth, 47 B.R 966, 970 (D.C.

Col o. 1981)(to allow an untinely objection "would be to
i mperm ssi bly amend Rul e 4003(b) which is clear and
unequi vocal"); In re Blum 39 B.R 897 (Bankr. S.D. Florida

1984) (30-day objection period not nmet and no enl argenent of
time requested pursuant to Bankruptcy Rule 9006(b)(3)).
Ot her courts have held to the contrary. For instance, in

In re Roehrig, 36 B.R 505 (Bankr. WD. Ky. 1983) the court

found that failure to tinmely object to the debtor's exenption

[W]hen an act isrequired or allowed to be done at or within a specified period of time by these
rules or by notice given thereunder or by order of court, the court for cause shown may at any time
initsdiscretion (1) with or without motion or notice order the period enlarged if the request
therefore is made before the expiration of the period originally prescribed or as extended by a
previous order or (2) on motion made after the expiration of the specified period permit the act to be
done where the failure to act was the result of excusable neglect.



claimdid not mandate that the property be deened exenpt. The
court reasoned that if the exenptions were allowed to stand,

t he debtor would be creating a class of exenptions apart from
the federal exenptions set forth in section 522(d) or the
state exenptions authorized by section 522(b). 1d. at 507-
508.

This court is persuaded by the reasoning set forth in the

Gr et hen decision. Conpliance with rules such as Bankruptcy
Rul e 4003(b) is inperative if onerous casel oads are to proceed
as expeditiously as possibly. Mreover, a maximof statutory
construction is that a statute should be interpreted so as not

to render one part inoperative. Muwuntain States Tel. & Tel.

Co. v. Puebl o of Santa Ana, u. S. 105 S. Ct. 2587, 2595, 86

L. Ed. 2d 168 (1985). Permtting a creditor who fails to object
timely to exenption clainms to make that objection in
resistance to a section 522(f) notion renders Bankruptcy Rule
4003(b) nmeaningless. Finally, the concern expressed in the
Roehri g opinion that strict adherence to the thirty day limt
woul d create a new class of "exenption by declaration" is
overcone by the recognized rule that there nust be a good

faith statutory basis for the exenption. |In re Bennett, 36

B.R 893, 895 (Bankr. WD. Ky. 1984).

As stated above, the PCA has failed to conply with the
thirty day requirenment of Bankruptcy Rule 4003(b). The
under signed realizes that the practice of her predecessor had
been to permt creditors to object to exenptions after the

thirty day period had expired. No doubt the PCA as well as



many ot her creditors in the Southern District of |owa have
relied upon this practice. In fairness to the PCA, its
objection will be considered tinely filed. However, by virtue
of this order, creditors are put on notice that, unless the
requi renents of Bankruptcy Rule 9006(b) are met, future
failure to object to the debtor's exenption clains within the
thirty day time period prescribed by Bankruptcy Rule 4003(b)
wi Il preclude consideration of such an objection in a section
522(f) action.

CONCLUSI ON_ AND ORDER

WHEREFORE, based upon the foregoing analysis, the court
finds that the cows cl aimed exenpt by the debtors do not fall
within the farminpl enents and equi pnment exenption under | owa
Code section 627.6(12)(a), and that the debtors are entitled
to avoid the PCA's liens on the remaining itens listed in
their notion pursuant to section 522(f)(2)(B).

THEREFORE, the PCA's objection as to the cows clai ned
exenpt as farminplements and equi pnent is sustained. The
debtors' nmotion to avoid |liens on the other equipnent is
gr ant ed.

Dated this 29th day of June, 1987.

LEE M JACKW G
U. S. BANKRUPTCY JUDGE






