UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
KENNETH L. | SRAEL and Case No. 91-91-C H

DEE ANN | SRAEL, . Chapter 13
Debt or s. :

ORDER- - OBJECTI ON TO PROOF OF CLAI M

On June 1, 1993, a hearing was held on the Trustee's
Obj ection to Proof of Claim filed by the Iowa Departnent of
Revenue and Finance ("IDRF"). |DRF appeared by its attorney of
record, Dale T. Baker. Elizabeth E. Goodman appeared on behal f
of the Chapter 13 Trustee, Albert C  Warford. At the
conclusion of the hearing, the Court took the matter under
advi senment upon a briefing schedule. Post-trial briefs have
been filed and the Court now considers the matter fully
subm tted.

This is a core proceeding pursuant to 28 U.S.C. § 157(b)
(2)(B). The Court has jurisdiction pursuant to 28 U S.C. 8§
1334. Upon review of the pleadings, evidence, and arguments of
counsel, the Court now enters its findings and conclusions

pursuant to Fed. R Bankr.P. 7052.



El NDI NGS OF FACT

1. The Debtors, Kenneth L. Israel and Dee Ann I|srael,
filed a voluntary petition for relief under Chapter 13 of the
United States Bankruptcy Code on January 15, 1991.

2. The original Plan provided that nonthly paynments
woul d be made to the Trustee in the sum of $500.00 over a term
of 47 nonths. The Plan also provided that unsecured creditors
would be paid to the extent of two cents on the dollar and
that priority tax clainms were to be paid in full.

3. The Debtors schedules listed priority taxes ow ng
for the years 1987 through 1989 to the Internal Revenue
Service ("IRS") in the ampunt of $10,739.00 and the IDRF in
t he amount of $3,291. 00.

4. The IRS filed an objection to the original Chapter
13 Plan. In May 1991, the Debtors' schedul es were anended to
add additional priority tax claims in favor of the IRS and the
| DRF for 1990.

5. On June 27, 1991, the Chapter 13 Plan was nodified
extending the term from 47 nonths to 60 nonths and providing,
in part, for the classification and treatnment of the pre-
petition tax claimof IDRF for the years 1983 t hrough 1990.

6. The nodified Chapter 13 Plan was confirned by the
Court on July 25, 1991.

7. On July 9, 1992, IDRF filed a proof of claim

asserting an "Adnmi nistrative Expense" claim in the anmount of



$2,816.35 for post-petition income taxes for 1991. The claim
was further described as an unsecured priority tax claim
pursuant to 11 U.S.C. 8§ 507(a)(7). The IRS filed no such post-
petition claim

8. On Decenber 10, 1992, the Debtors filed a Mdtion to
Modi fy their Plan to include their 1991 post-petition tax
obligations to the IRS and IDRF. The Trustee filed an
objection to the nodification on Decenber 28, 1992 on the
grounds that the original plan did not provide for paynment of
post-petition clains, that such clains were not entitled to
priority, and that nmodification would unfairly discrimnate
agai nst general unsecured creditors.

9. On Decenber 28, 1992, the Trustee filed an objection
to the proof of claimfiled by IDRF which is now before this
Court. IDRF resists Trustee's objection to the claim

10. The Court denied Debtors' Mtion to Mdify their
Pl an on February 2, 1993.

DI SCUSSI ON

The proof of claim for post-petition taxes filed by |IDRF
is ternmed as an "Adm nistrative Expense". 11 U.S.C. § 503

provides in relevant part:

(b) After notice and a hearing, there shall be
all owed adm nistrative expenses, other than clains
al | owed under section 502(f) of this title,
i ncl udi ng- -



(1) (A the actual, necessary costs and expenses
of preserving the estate .
(B) any tax--
(i) incurred by the estate,
except a tax of a kind specified
in section 507(a)(7) of this
title;

However, 11 U S.C. 8§ 346 (d) provides:

In a case under Chapter 13 of this title, any inconme
of the estate or the debtor may be taxed under a
state or local law inposing a tax on or neasured by
income only to the debtor, and nay not be taxed to
the estate.

In In re Gyulafia, 65 B.R 913 (Bankr.D.Kan. 1986), the

court

addressed the issue of whether admnistrative expense status
under 8 503 is available for post-petition tax clains. The
court found that 8 503 was inapplicable to any post-petition
tax claimin a Chapter 13 case filed prior or subsequent to
confirmation. |d. at 917. The court reasoned that because 8§
1327(b) and (c) provides that confirmation vests all the
property in the debtor, taxes which accrue post-confirmtion
are not incurred by the estate, nor an actual, necessary cost

of preserving the estate. 1d.; see also In re Brilz, 96 B.R

308, 309 (Bankr.D.Mont. 1989). Furthernmore, the court held
that the conclusion was the sane for taxes which accrue post-
petition but prior to confirmation as such post-petition
claims fall within 8 1305, which clearly indicates that the

claimis against the debtor and not the estate. Gyulafia, 65



B.R at 917. More inportantly, § 346(d) mandates that in
Chapter 13 cases any inconme of the estate or the debtor may be
taxed only to the debtor. 1d. Therefore, in a Chapter 13 case
the taxes could not be incurred by the estate.

This Court hereby adopts the reasoning of the Gyulafia
opinion. The claim filed by IDRF in this Chapter 13 case is
clearly for post-petition taxes. The Court finds that such
taxes were not incurred by the bankruptcy estate and,
accordingly, the claim is not entitled to admnistrative
expense status under 8§ 503(b)(1).

Generally speaking, bankruptcy deals wth debts that

exist at the time of the filing of the petition. However, 8§
1305 provides for the filing of post-petition clains as
foll ows:

(a) A proof of claimmay be filed by any entity that

hol ds a cl ai m agai nst the debtor--

(1) for taxes that beconme payable to a
gover nnent al unit while the case is
pendi ng;

(b) Except as provided in subsection (c) of this
section, a claim filed under subsection (a) of this
section shall be allowed or disallowed under section
502 of this title, but shall be determ ned as of the
date such claim arises, and shall be allowed under
section 502(a), 502(b), or 502(c) of this title, or
di sal l owed under section 502(d) or 502(e) of this
title, the sane as if such claim had arisen before
the date of the filing of the petition.

A post-petition clainmnt who elects to seek distribution under



the Chapter 13 plan may file a claim under 8§ 1305(a)(1). The
post-petition tax claimis then either allowed or disallowed
pursuant to 8 502 as though it were a prepetition claim

Such clainms have been found to be wunsecured priority

claims entitled to full paynment under the plan. See In re

Wi ght, 66 B.R 125, 127 (Bankr. D. Kan. 1984) . Section
507(a)(7) provides that certain claim have priority as

foll ows:

(7) Sevent h, al | owed unsecur ed clainms of
governnmental wunits; only to the extent that such

clains are for--
(A) a tax on or neasured by inconme or gross

recei pts--

(i) for a taxable year ending on
or before the date of the filing
of the petition for which a
return, if required, is |last due,
i ncludi ng extensions, after three
years before the date of the
filing of the petition.

The Court finds that this claim although titled an
"Adm ni strative Expense" proof of claimis properly considered
a claimfiled for post-petition taxes pursuant to § 1305. The
claim nust, therefore, be treated as if it arose before the
date of the filing of the petition. The Court finds that this
claim is allowable pursuant to 8§ 1305(b) and is entitled to
the status of an unsecured priority claim as provided by 8§
507(a) (7).

Section 1322 provides for full paynent under the Plan for

all clainms entitled to priority under 8 507, unless the hol der



agrees to a different treatnent. At present, |IDRF has not
consented to a different treatnment. Additionally, the Chapter
13 Trustee mmintains that absent a nodification, there is no
ability to pay this claimunder the Plan. However, the Chapter
13 Plan nmkes no provision for paynent of post-petition
clainms. Therefore, pursuant to 8 1329(a) the Plan may not be

nodi fied to include paynent of this claim

ORDER
| T IS THEREFORE ORDERED that the claim filed by IDRF is
not entitled to adm nistrative expense status pursuant to 8§
503.
| T 1S FURTHER ORDERED t hat such claimis allowed
pursuant to 8§ 1305.
Dated this 25t h day of January, 1994.

RUSSELL J. HILL
U. S. Bankruptcy Judge



