UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa
In the Matter of
SONDRA K. KREHBI EL, 5 Case No. 91-2777-C H

Chapter 13
Debt or .

ORDER- - OBJECTI ON TO PLAN

On May 18, 1992, a hearing was held on the motion to
nodi fy plan, confirmation of plan and objections thereto.
Peter S. Cannon appeared for the Debtor and Elizabeth Goodnan
for the Chapter 13 Trustee. This is a core proceeding
pursuant to 28 U S.C. 8 157(b)(2)(L). Fi ndi ngs of fact and
concl usi ons are now entered pursuant to Fed. R Bankr.P. 7052.

The only issues now under advisenment are those raised by
the Chapter 13 Trustee concerning eligibility pursuant to 11
US C 8 109(e) and good faith. Aetna Casualty and Surety
Conpany withdrew its objection to Debtor's anmended plan of
reorgani zati on. On May 28, 1992 Debtor filed anended schedul es
| and J. The Trustee has reviewed these anmended schedul es and
has filed a wthdrawal of 1its objection as it concerns

Debtor's enpl oynment, income and expenses.

EACTS
1. Debtor filed her petition under Chapter 13 of the
Bankruptcy Code on Septenber 20, 1991, and the order for
relief was issued on the sane date. The petition was filed

wi t hout schedul es, statenents, or plan.



2. Debtor filed her schedules on OCctober 15, 1991.
Schedule F Creditors Holding Unsecured Nonpriority Clains

lists liabilities as foll ows:

Dat e
Creditor | ncurred St at us Anmpunt
Account s Recei vabl e

Mgt . Unl i qui dat ed Unknown
Aet na 12/ 15/ 89 $
500. 00
A. Y. Al -Shash, Appr ox.

M C. 10/ 90 500. 00
Elsie Blair Vari ous 49, 000. 00
Cl erk of Court Di sput ed 11, 000. 00

Pol k County Appr ox.
Farmers Savs. Bk. 173. 10
Hol mes O dsnobil e Di sput ed Unknown
| owa Lut heran Hosp. 320. 07
Ranae Wit nore 2, 000. 00
Central |owa

Ur ol ogy 143. 00
Emer gent Care,

P. C. 58. 00
Mercy Hosp. 264. 23

TOTAL $63, 958. 40

3. Debtor did not schedule creditors holding either
secured or unsecured priority clains.
4. Debtor's plan provided that Debtor would pay $270

nonthly to the trustee for 48 nonths plus $100 per nonth for



attorney's fees until paid. Unsecured creditors would be paid
10 percent of approved and all owed cl ai ns.
5. Each of the following creditors have filed a proof

of claim for unsecured nonpriority claims in the anount

i ndi cat ed:

Creditor Eiled Anmount
Elsie Blair 10/ 2/ 91 $48, 875. 00
Mercy Medical Center 10/ 10/ 91 250. 00
Aet na Casual ty

& Surety 10/ 21/91 54, 288. 31
| owa Lut heran Hosp. 11/1/91 320. 07
Allergy Inst., P.C 1/ 6/92 500. 00

6. The claim of Aetna Casualty and Surety Conpany
(herein Aetna) in the anmount of $54,288.31 (Claim No. 3)
incurred from June 1987-April 1988 is based on Debtor's
al l eged theft/enbezzlement from her former enployer, Holnes
O dsnobi | e.

7. On October 30, 1991, Aetna filed an objection to
confirmation of Debtor's plan of reorganization.

8. On Novenber 8, 1991, Debtor filed an objection to
the allowance of Aetna's claim Debtor clainmed that the
maxi mum debt owed to Aetna and Hol mes O dsmpobile was $11, 000,
which was the anpunt <claimed as restitution by Hol nmes

A dsnobi | e.



9. Holmes O dsnobile was Debtor's former enployer.
Debtor plead guilty to theft from her enployer and as a result
of a plea bargain Debtor agreed to nmeke restitution in the
anount of $11, 000. Hol mes O dsmobile was paid nore than that
amount by Aetna and Aetna sued Debtor for reinmbursement for
t he nonies paid to Hol mes O dsnobil e.

10. The chapter 13 trustee filed his objection to the
confirmation of the plan on Novenber 12, 1991. As rel evant
herein, Trustee objected to the plan on the basis of
eligibility. Elsie Blair's claimin the amunt of $48,875 had
been allowed by the trustee and if Aetna's claimin the anpunt
of $54,288.31 was allowed as filed, Debtor's unsecured debts
woul d exceed $100, 000.

11. Aetna filed its resistance to Debtor's objection to
al l omance of its claim on Novermber 19, 1991. Aetna al |l uded
that its claim arose out of the enbezzlenment of funds by
Debtor from her fornmer enployer and the anmpunt clainmed as
restitution in the state crimnal proceeding did not reflect
the full anmount of the debt arising out of the enbezzl enment.

12. Debtor filed a nodified Chapter 13 plan on March 13,
1992. Debtor also filed amended Schedules | and J on the same
dat e.

13. Trustee objected to confirmation of the amended plan
on the basis of eligibility to be a debtor under Chapter 13,

and inconplete anmended schedul es. Trustee al so objected on



the basis of good faith in that he understood Elsie Blair
would be filing an anmended claim to allow the total of
unsecured clainms to be less than $100, 000.

14. Aetna filed its objection to the anended plan on
April 3, 1992. These objections were failure to conply with
the best interest test of 8§ 1325(a)(4); feasibility pursuant
to 8 1325(a)(6); and, failure to conply with the best efforts
test of § 1325(b)(1)(B).

15. Elsie Blair filed a proof of claimon April 13, 1992
intended to replace her previously filed claim The anmended
claim was an unsecured nonpriority claim in the anpunt of
$40, 000 for noney |oaned. By an affidavit filed May 29, 1992,
Elsie Blair, grandnmother of the Debtor, stated that she had
voluntarily reduced her claim from $48,875 to $40,000 by
forgiving $8,875 in debt.

16. On May 6, 1992, Aetna withdrew its objection to
confirmati on of Debtor's amended pl an.

17. On May 7, 1992, Debtor filed her anended Chapter 13
Pl an. The anended plan provided that Debtor would pay $118
per nmonth to the trustee for 60 nonths. Trustee was to make
di sbursenments for clainms entitled to priority under 8§ 507 and
after paynment of the priority paynents under 8 507(a) the
unsecured claimants are to receive "that percentage of the
$118 per nmonth paynents to the trustee that equals the

fraction that their unsecured <claim bears to the total



unsecured claimof the debtor."

18. On May 11, 1992, Debtor w thdrew her objection and
consented to the allowance of Aetna's claimin the anmount of
$54, 288. 31.

19. Trustee filed an objection to the anmended plan on
May 26, 1992. Trustee objected on the basis that Debtor did
not file the anmended plan in good faith when she asked one
unsecured creditor to reduce the amount of her claim solely
for eligibility purposes. Trustee also objected to the
anended schedules in that they were inconplete.

20. Debtor's affidavit filed My 29, 1992 states that
Debtor agreed to w thdraw her objection to Aetna's claim
provi ded that she would not have to pay any nore noney to the
trustee than she would if she were successful in objecting to
Aetna's claim and that Debtor's grandnother agreed to forego
and wai ve her claimin an anpunt so that Debtor's acqui escence
to Aetna's claim would not disqualify Debtor because of debt
limtations. Debtor states she has obtained her grandnother's
forgi veness of $8,875 in debt and has wi thdrawn her objections
to Aetna's claim

21. Aetna's attorney also filed an affidavit on My 26,
1992 stating that Aetna and the Debtor had entered into a
settlenment requiring (1) the Debtor to withdraw her objection
and consent to Aetna's claim (2) Aetna to wthdraw its

obj ection to confirmation of Debtor's plan, and (3) anendnent



of the plan to increase Debtor's paynents and extend the term
of such paynments. He further stated that the claim of Aetna
was disputed, unliquidated and contingent prior to the
settl enment.

22. The total amount of unsecured, nonpriority clainms as
evidenced by the filed proofs of <claim as anmended is

$95, 358. 38.

DI SCUSSI ON

11 U.S.C. 8§ 109(e) provides that "[o]lnly an individual

with regular incone that owes, on the date of the filing of
the petition, noncontingent, |iquidated, unsecured debts of
|l ess than $100,000 and noncontingent, |iquidated, secured
debts of less than $350,000 . . . nray be a debtor wunder

chapter 13 of this title." The Trustee objects to the Debtor's
plan on the basis that the Debtor has not filed her plan in
good faith when she has asked one unsecured creditor to reduce
the amount of her claim to make the Debtor eligible to be a
debtor under 11 U.S.C. 8 109(e). Debtor argues that the proofs
of claimon file are prima facie evidence of the validity and
ampunts of the clains; that the determ nation for eligibility
under 8 109(e) is calculated from the date of the petition;
that only noncontingent debts are counted toward the $100, 000
limt of & 109(e); that Aetna's claim was contingent and

unl i qui dated and therefore not to be cal culated for purposes



of 8 109(e). Debtor further argues that efficiency in Chapter
13 cases would be sacrificed if the Court were to go beyond
t he schedul es and clainms to evaluate good faith.

The purpose of § 109(e) is to establish dollar
[imtations on the anount of indebtedness that an individual
with regular income can incur and yet file under chapter 13.

L.P. King, 2 Collier on Bankruptcy 1109.05 at 109-23 (15th ed.

1992). The debtor nust owe |less than $100,000 in unsecured
debts at the tinme of filing the petition. The dollar limt on
unsecured debt applies only to debts that are noncontingent
and |liquidated at the tine of filing.

It is unclear what the debtor's unsecured, noncontingent
and |iquidated debts were at the tine of filing and what the
effect of the postpetition forgiveness of debt should be. The
schedul es indicate that unsecured nonpriority debts totalled
$63,958.40 (with the amunt of the wunliquidated debt to
Accounts Receivable Mgnt unknown). When, however, one adds the
debt owed to Aetna based on Aetna's proof of claim then
Debtor's total unsecured nonpriority, noncont i ngent and
i qui dated debts exceed $100,000. To be on the safe side,
Debt or has obtained from her creditor-grandnother the
forgiveness of $8,875 so that even if the Aetna claim is
included in the eligibility calculation, Debtor's debts will
total |less than $100,000. The issues then, nore narrowy put,

are whether the debt to Aetna was a noncontingent and



i quidated debt at the tinme of filing and whether, assuni ng
the Aetna debt is included in the eligibility calculation,
Debtor's grandnother's postpetition forgiveness of debt can
cure the ineligibility problem

Wthin the meaning of 8§ 109(e), a "liquidated" debt is
one that with regard to anmpunt (1) is determ ned, fixed,

settled, adjusted, and nade certain and precise, (2) is agreed

upon, or (3) is fixed by operation of law. In re Lanbert, 43
B.R 913, 921
(Bankr. D. Utah 1984) (citing In re King, 9 B.R 376, 378

(Bankr. D. Ore. 1981)). While nmuch criticized, see Gould v.

Gregg, Hart, Farris & Rutledge, 137 B.R 761 (WD. Ark. 1992);

In re Teague, 101 B.R 57 (Bankr. WD. Ark. 1989), the Lanbert

court held that a debt cannot be certain (and therefore
liquidated) to the extent there is a bona fide dispute as to
its anpunt or as to the underlying liability of the debtor to
pay the debt. Lanbert, 43 B.R at 921. Were Lanbert tips the
scales in favor of accepting the debtor's characterization of

a debt, see Lanbert, 43 B.R at 924, its detractors would hold

that all disputed debts should be included in the § 109(e)
unsecured debt limtation eligibility calculation thus tipping
the scales toward ineligibility. See Gould, 137 B.R at 765.
It appears that under either analysis there are opportunities
for mani pulation. To make a debtor eligible or ineligible, a

party need only dispute a debt or <claim in a colorable



fashi on.

A claimis "contingent" as to liability if the debt is
one that the debtor will be called upon to pay only upon the
occurrence or happening of an extrinsic event that wll
trigger the liability of the debtor to the alleged creditor
and if such triggering event or occurrence was one reasonably
contenpl ated by the debtor and creditor at the time the event
giving rise to the claim occurred. Lanbert, 43 B.R at 922
(citing In re Al Media Properties, 5 B.R 126, 133 (Bankr.

S.D. Tex. 1980), aff'd per curiam 646 F.2d 193 (5th Cir.

1981)). The All Media court gave as an exanple the case of the
conm ssion of an alleged wongdoi ng or negligent act, where it
is presumed to have been contenplated by the parties that the
all eged tortfeasor would be liable only if and when her act or
oni ssion were established as a tort and damages determ ned by
a conpetent tribunal. Lanbert, 43 B.R at 923 (citing Al
Media, 5 B.R at 133). The fact that a tort liability is
di sputed does not require a finding that the liability is
contingent, but generally a tort liability that has not been
reduced to judgnment prior to filing may be regarded as
contingent. In re Ramus, 37 B.R 723, 726 n. 2 (Bankr. N.D.
Ga. 1984).

Based on the facts presented by the parties, debtor is
eligible for chapter 13 pursuant to 8§ 109(e). While the

Chapter 13 Trustee has expressed his concerns and has provided

10



the court with legal authority, he has failed to prove that
Debtor's unsecured, nonpriority, noncontingent, |[|iquidated

debts at the tine of filing exceeded $100,000. See In re

Ranus, 37 B. R 723, 725-27 (Bankr. N. D. Ga. 1984) ;
Pennsylvania v. Flick (In re Flick), 14 B.R 912, 915 (Bankr.

E.D. Pa. 1981); In re Ratmansky, 7 B.R 829, 832 (Bankr. E.D

Pa. 1980). It is unclear whether the $54,288.31 debt to Aetna

was noncontingent and |liquidated at the tinme of filing.
Debtor's schedule lists the debt to Aetna at $500
nonconti ngent and liquidated. The related debt to Holnes
O dsmobile is listed as unknown and disputed; and Holnes

O dsmobile has not filed a proof of claim Aetna' s proof of
cl ai m bases the claim on theft/ enbezzlenent; states that the
debt was incurred June 1987 to April 1988; and | eaves bl ank
the forms box for indicating whether a judgment was obtained.
Thus, the court cannot determ ne and the trustee has failed to
prove that the debt owed to Aetna in the anmount of $54,288.31
was noncontingent at the time of filing. Trustee's objection

to confirmati on based on ineligibility rmust therefore fail.

ORDER
| T 1S ACCORDI NGLY ORDERED that the Chapter 13 Trustee's
objection to confirmation is overruled and the Debtor's plan

is hereby confirmed.

Dated this 8t h day of February, 1993.
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RUSSELL J. HILL
U. S. Bankruptcy Judge



