UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

IN the Matter of
W LLI AM L. FRI EZE and 5 Case No. 91-2987-WH

PEGGY C. FRI EZE, . Chapter 7
Debt or s. :

ORDER ON OBJECTI ON TO EXEMPTI ONS

Trustee's Objection to Debtors' Claim of Exenptions cane
before the Court via tel ephonic hearing on February 13, 1992.
Deborah L. Petersen represented the Debtors and Charles L.
Smith represented hinself as Trustee. At the conclusion of
the hearing, the matter was taken under advisenent upon a
briefing deadline. Both Trustee and Debtors tinely filed

briefs and the matter is now fully submtted.
This is a <core proceeding pursuant to 28 U S.C
8§ 157(b)(2)(B). Upon review of the pleadings and argunents of
counsel, findings and concl usions are now entered pursuant to

Fed. R. Bankr. P. 7052.

El NDI NGS OF FACT

1. On COctober 15, 1991 at 7:30 a.m, Debtors filed a
voluntary Chapter 7 petition.

2. On Schedule D, Creditors Holding Secured Clains,
Debtors listed a debt to Jim Hawk Truck Trailers in the anmount
of $10, 020. 00. Debtors further stated that the debt was
secured by a Lease purchase agreenment with a 1984 G eat Dane

Trailer serving as collateral. The trailer was not listed on



Schedul e B as personal property. It was |listed on Schedule G -
Executory Contracts and Unexpired Leases, as a Lease Purchase
Agreenent for a "1984 Great Dane Reefer, Mdel 701 TZ-1 and
Therno-King Sentry Refrigeration Unit." The trailer was again
listed in the Statenment of Financial Affairs as property held
for another person under a | ease agreenent.

3. On the night of the date of filing, Debtor was
involved in a collision that damaged the trailer.

4. On Novenmber 15, 1991 the Debtors anmended their
bankruptcy schedul es by amendi ng Schedule C, Property Cl ai ned
as Exenpt, to include a 1984 G eat Dane Trailer valued as
exenmpt at $9,850.00 and a 1984 Great Dane Trailer valued as
exenmpt at $4,000.00. The exenptions were clainmed pursuant to
| owa Code 8 627.6(10) and (9)(b) respectively.

5. On Decenber 19, 1991, Trustee filed an objection to
the Debtors' claim of exenption in both and each of the truck
trailers.

6. Debt or s’ Obj ection to Trustee's Obj ection to
Debtors' Claim of Exenption filed Decenmber 27, 1991 clarifies
that Debtors own and claim one 1984 G eat Dane Trailer and
claim it exenpt under |owa Code sections 627.6(10) (tool of
the trade) and 627.6(9)(b) (rmotor vehicle).

7. A copy of the Ilease concerning the trailer was
submtted by the parties. It is dated Decenber 13, 1989.

9. The trailer was insured and the insurance conmpany



paid $12,000.00 for the loss of the trailer to Jim Hawk
Fi nance, Ltd. After the application of the insurance proceeds
to the remining balance outstanding under the terms of the
| ease, there remained the sum of $2,663.21 avail able, which
has been turned over to the trustee.

9. The Trustee remains in possession of the sum of
$2,663.21 pending this Court's ruling on the Trustee's
objection to claim of exenption. The Debtors have clained
t hese proceeds as exenpt as proceeds of exenpt property.

10. The parties have stipulated there is no factual
di spute between the parties. The parties further stipulate
that the only legal issue the Court nust determ ne is whether
the Debtors' interest under the equipnent |ease is exenpt to

t hem

DI SCUSSI ON

VWile framed in the context of an exenption dispute, at
issue in this proceeding is the Debtors' interest in the
i nsurance proceeds of the truck trailer, which they now claim
as exenpt. Was their interest a nere |easehold interest or
did they have an equity interest in the trailer? VWhet her
Debtors held an equity interest in the trailer depends on
whet her the agreement between Debtors and Jim Hawk Finance,
Ltd. was a true |lease or a |lease intended as security. If the

Debtors did have an equity interest in the trailer, then the



i nsurance proceeds of the trailer/reefer could be clained as
exenpt by the Debtors as proceeds of a tool of the trade

pursuant to lowa Code 8§ 627.6(10). See In re Meyer, No. 88-

1699- CH (Bankr. S.D. lowa May 31, 1989) (#97).

The question of whether a docunment is a true |ease or a
| ease intended as security is a question of state law. The
agreenment provides that it is to be interpreted and enforced
under the laws of the State of Mnnesota. M nnesota has
adopted the Uni form Commercial Code and therefore the terns of
the Uniform Comrercial Code govern interpretation of the
agreenment. The basic guideline for determ ning whether a |ease
is a true or a |lease intended as security under the Uniform
Commercial Code is set forth in U CC § 1-201(37), the U.C. C.

1

definition of security interest. Uni form Commerci al Code §

1-201(37) provides in pertinent part:

VWhet her a |lease is intended as security is
to be determ ned by the facts of each case;
however,

(a) the inclusion of an option to purchase
does not of itself make the |ease one
i ntended for security, and

(b) an agreenment that upon conpliance with
the terms of the |ease the |essee shall

' I'n 1989 M nnesota anmended clause (37) of section 336. 1-

201. The anendnment, however, does not govern this case because
it does not apply to lease contracts entered into prior to
January 1, 1990. Mnn. Stat. Ann. 8§ 336.1-201(37) (Supp.
1992). This |lease contract becane effective and is dated
Decenmber 13, 1989. Anmended clause (37) does, however, provide
useful analogies for the matter at bar.



become or has the option to beconme the
owner of the property for no additional
consi derati on or for a nom na
consideration does nmke the |ease one
i ntended for security.
UCC § 1-201(37) (same as Mnn. Stat. Ann. 8§ 336.1-201(37)
(1989)).
One of this court's nost recent analyses of whether an

agreenment is a true lease or a |lease intended as security my

be found and is cited by the parties at In re Rose Way, lInc.
No. 89-1273-CH (Bankr. S.D. lowa Aug. 30, 1989) (#105), appeal
dism ssed, Civil No. 89-817-B (S.D. lowa Mar. 12, 1991). Rose
Way included an exam nation of whether the agreenent contained
a nom nal purchase option, but focused on which party had the
real interest in the disposition of the property. Rose Wy,
op. at 8. Oher factors the court considered were:
1. whet her the lessee is required to insure the itens
on behalf of the lessor in an anpunt equal to the
total rental paynents;

2. whet her risk of |oss or danage is on the |essee;

3. whet her | essee is to pay for taxes, repairs, danage
and mai nt enance;

4. whet her there exist default provisions governing
accelleration and resale of the item

5. whet her there exists a substanti al nonr ef undabl e
deposit requirenent;

6. whet her the goods are to be selected from a third
party by the | essee;

7. whet her rental paynents are a reasonabl e equival ent
of the cost of the itens plus interest;



8. whet her the lease is to be discounted with a bank;
and

9. whet her warranties generally found in a |ease are
excl uded by the agreenent.

Rose WAy, op. at 9 (citing In re Tucker, 34 B.R 257, 261

(Bankr. WD. la. 1983)). The list continued with factors
that may indicate the existence of a true | ease:

1) whet her the purchase option price approxi mates
the market value at the tine of exercise of the
opti on;

2) whet her rental charges indicate intention to
conpensate | essor for |oss of value over term of
| ease due to normal agi ng and obsol esence;

3) whet her rentals are not excessive and option
price is not too | ow and

4) whet her facts denonstrate | essee is acquiring no
equity in leased itens during term of |ease.

The agreenent between Debtors and Ji m Hawk Fi nance, Ltd.
is a |lease intended as security. First, it is notable that
the witten agreenment does not contain an option to purchase,
nor does it contain a "residual guaranty clause;" however, the
written contract does not appear to contain the parties'
conpl ete agreenent. The nost inportant factor in determ ning
that the agreenment is a |ease intended as security is the fact
that the insurance proceeds surplus after paynent of the
remai ni ng bal ance under the ternms of the | ease was paid to the

trustee as property of the estate. This fact indicates that



the Debtor/Lessee, not the Lessor, had the reversionary
i nterest under the agreenent.

The written agreenment in substance appears to be a | ease.
VWile many of the burdens of ownership such as insurance,
taxes, fees, repairs, and nmintenance are placed on the
| essee, both paragraphs 12 (loss or danage) and 18 (renedies)
provi de that | essor is entitled to any surplus upon
di sposition of the reefer. Moreover, paragraph 14 provides
clearly for the return of the reefer upon expiration of the
agreenment. Thus, it appears that under the witten agreenent,
whi ch was clearly not followed, the agreenment was a | ease.

The turnover to the trustee as property of the estate of
the reversionary interest i ndi cates that the parties'
agreenment was in fact a |ease intended as security. The | ease
and the | essees' obligations under the | ease were not subject
to termnation by the Debtor-Lessee. The Debtors testified
that they had discussed with the Lessor the fact that they
woul d have the option to purchase the equi pment at the end of
the lease term Finally, and nobst inportantly, the insurance
proceeds were paid to the trustee as property of the estate
contrary to the witten terms of the agreenment. If these funds
do not represent Debtors' equity in the equipnment, Trustee
fails to explain what they do represent.

The court already determ ned at hearing that the Debtors'

interest in the reefer could be exenpt as a tool of the trade.



Thus, the issue will not be addressed here. See In re Meyer

No. 88-1699-CH (Bankr. S.D. lowa May 31, 1989) (#97).

ORDER

I T IS ACCORDI NGLY ORDERED that trustee's objection to
Debtors' claimof exenptions is OVERRULED.
Dated this 16t h day of Novenber, 1992.

RUSSELL J. HILL
U. S. Bankruptcy Judge



