UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
FI NLEY F. MONDI A 5 Case No. 91-1768-D H

d/ b/ a FI NCQ, . Chapter 13
Debt or . :

ORDER- - CONFI RVATI ON OF PLAN

The continued hearing on confirmation of anended plan and
obj ection thereto cane on for hearing on Novenber 14, 1991.
Debt or appeared by his attorney of record, Rush M Shortly,
and the Chapter Trustee, Joe W Warford appeared pro se.

This Court has jurisdiction over this matter pursuant to

28 U.S.C. § 1334, and 28 U.S.C. § 157(b)(2)(L).

FACTS
The debtor filed an Amended Chapter 13 Base Pl an. Thi s

anended pl an provides:

The Debtor shall pay to the trustee the
t ot al sum of $1,015.30 each quarter
begi nning October 31, 1991, of which $92. 30
shall be for the Trustee's mninum fee
under 11 U.S.C. 8 330(c) and the remaining
$923.00 shall be for distribution by the
Trustee for costs of admnistration, the
payment in full of all claims entitled to
priority as defined in 11 U S.C. §8 507, and
upon all owed unsecured cl ai ns.

Debtor's total paynents under the plan
shal | not be less than $12,178. 00,
including all trustee's fees.



Debtor's plan further provides for direct paynents to the
hol ders of allowed secured clains. Any arrearages are to be
paid by the Debtor through the Chapter 13 Trustee and shal
include an additional paynent equal to ten percent of the
arrearage paid for the Trustee's mninum fee under 11 U S.C. 8§
330(c). Di stribution on unsecured clains are to be nade by
the Trustee fromthe paynents nade to the Trustee.

Joe W Warford has been appointed as the standing Chapter
13 Trustee wthin this district pursuant to 28 US.C. 8§
586(b). The standing Chapter 13 Trustee's percentage fee has
been fixed at ten percent pur suant to 28 U S.C 8
586(e) (1) (B).

The Chapter 13 Trustee objects to confirmation of the
plan in that the Trustee's fee is incorrectly stated in the
pl an. Trustee's position is that pursuant to 28 U S. C 8§
586(e)(2) the Trustee is to collect the percentage fee "from
all paynments received by the Trustee under the plan." Trustee
mai ntai ns that these paynments include plan paynments to secured
creditors, priority creditors, unsecured creditors, Debtor's
attorney, Clerk's fees, adnnistrative expenses, and the

Trustee's percentage fee.

DI SCUSSI ON

Under 28 U.S.C. 8§ 586(b) the United States Trustee may

appoint a standing trustee if the number of Chapter 13 cases



in a district so warrants. If a standing trustee has been
appoi nted, the Attorney General, after consultation with the
U.S. Trustee, fixes a maximum annual conpensation and a
percentage fee pursuant to 28 U S.C. 8§ 586(e)(1)(A & (B)
Joe W Warford has been appointed as the standing Chapter 13
Trustee within this district pursuant to 28 U S.C. 8§ 586(b)
and his percentage fee has been fixed at ten percent pursuant
to 8 586(e)(1)(B).

28 U.S.C. § 586(e)(2) provides that the percentage fee is
collected "from all paynments received by [the Chapter 13
Trustee] under plans in the cases under Chapter 12 or 13 of
title 11 for which such individual serves as standing
trustee.” Contrast this |anguage with the |anguage of 11
U S C § 326(a) providing that in Chapter 7 and 11 cases the
percentage fee is based upon "all noneys disbursed or turned
over in the case by the trustee to parties in interest,
excluding the debtor, but including holders of secured
claims." 11 U.S.C. 8§ 326(b) Ilimts conpensation for a
trustee's services under 8§ 330 to five percent wupon all
payments under a Chapter 12 or 13 plan, where the trustee is
appoi nted under § 1202(a) or 1302(a).

Debtor's Anmended Chapter 13 Base Plan provides for
quarterly paynments in the amunt of $923.00 with Trustee's
fees of $92.30, ten percent of the plan paynent. This is an

i ncorrect calculation of the Trustee's fees. Pursuant to 28



U S C 8 586(e)(2) the Trustee's percentage fee is cal cul ated
and collected "from all paynents received" by the Chapter 13
Tr ust ee. Adm ni strative expenses--including the Trustee's
percentage fee--are paynments under the plan, and this
percentage fee nust be included in the ampunt upon which the
percentage fee is calculated. That is, the full anount of any
payment nmade to or through the trustee--a plan paynent--is the
payment upon which the percentage fee is cal cul at ed.

Accordingly, the Trustee's objection nust be sustained
and confirmation of the plan denied.

I T 1S SO ORDERED

Dated this 4t h day of June, 1992.

RUSSELL J. HILL
U. S. Bankruptcy Judge



