UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

IN the Matter of

BETTY KARAS, . Case No. 91-2890-C H
Chapter 7
Debt or .

ORDER- - APPL| CATI ON FOR ORDER TO SHOW CAUSE

Debtor's Application for Order to Show Cause proceeded to
hearing on April 13, 1992. Debtor appeared in person and wth
her attorney of record, R L. Morgan. The Montgomery County
Menorial Hospital appeared by its attorney of record, Thomas
G. Ross.

This is a core proceeding pursuant to 28 US.C 8§
157(b)(2)(A). The Court dictated its findings and concl usi ons

into the record and now enters its nenorandum of deci si on.

| SSUE

The Debtor, Betty Karas, prays that the Menorial County
Hospital (hereinafter "Hospital") be held in contenpt of Court
for filing a small clainms action against Debtor after the
filing of the petition herein; for proceeding to judgnment
agai nst Debtor on that action; and, for causing an execution
to i ssue on the judgnent.

Hospital answered by alleging that it did not have notice

of the bankruptcy petition.



FI NDI NGS

1. Debt or and her husband filed their voluntary
petition under Chapter 7 of the Bankruptcy Code (Title 11
U.S.C.) on COctober 4, 1991. An order for relief was issued on
the sane date. Debtor's husband subsequently dism ssed his
petition.

2. Debt or schedul ed Hospital as holding an unsecured
non-priority claimin the ampunt of $615. 00.

3. Debtor gave Hospital's address as P.O. Box BD, Des
Moi nes, |owa 50304.

4. Debtor received this address frombilling statenments
from Preferred Medical Deposit, Inc., which showed Hospital's
address as P.O. Box BD, Des Mdines, |owa 50304.

5. Notice was given to Hospital by using this address.

Notice to this address was not returned to the sender.

6. Hospital had enployed Preferred Medical Deposit as
their billing agent for their billing of accounts. These
billing statements showed the P. O Box address as a depositing
box for a bank in Des Mines.

7. Hospital had term nated this relationship but no
notice was given to Debtor of this terni nation.

8. Debtor had received correspondence from Hospital
showi ng Hospital's address as 2301 Eastern Avenue, Red OQak,
| owa 51566. Debtor knew that Hospital was |ocated in Red Qak,

| owa.



9. During November 1991, Hospital's financial counsel or
contacted both Debtor and her attorney's office by phone.
During both conversations, Hospital's enployee was advised
that a bankruptcy petition had been fil ed.

10. On Novenber 21, 1991, Hospital commenced a small
claims action against Debtor and her husband in Nontgomery
County. The prayer was for $820.17, plus costs. The original
notice listed Hospital's address as 2301 Eastern Avenue, Red
Oak, lowa 51566.

11. Counsel for Debtor filed an appearance and answer in
the small clainms action on January 2, 1992. The answer stated
that a bankruptcy petition had been filed on October 4, 1991
and gave the case nunber. A copy of the bankruptcy petition
was attached as was a copy of Schedule A listing Hospital as a
creditor. This schedule also showed Hospital's address as

P. O. Box BD, Des Mbines, |owa 50304.

12. The smmll <clainms action proceeded to trial on
January 17, 1992. Hospital's enployee appeared without
counsel . Nei t her the defendants nor counsel appeared. The
Magi strate presiding over the small clains trial noted that

Betty Karas had filed a Chapter 7 bankruptcy petition in the
Sout hern District of |owa.
13. The Magi strate then proceeded to state as foll ows:
The Court notes that Bankruptcy #91-2890-C does not

list the paintiff above as a Schedule F creditor,
def endant counsel having provided the Court with a



copy of said Schedule F listing the plaintiff at
P.O. Box BD, Des Mbines, lowa, an incorrent [sic]
address the correct one being that |isted herein on
the petition. The address listed on the bankruptcy
filing appears to be the address of Preferred
Medi cal Deposits in Des Mines, lowa, a fornmer
agent-collection point for the plaintiff, and not
the plaintiff, as known by both defendants according
to filed contract dated 10 July 1991 appearing of
record in this matter.

14. Judgnent was entered against Darwin Karas in the
anount of $190.17 and against Betty Karas in the anount of
$630. 00. Costs of $39.58 were assessed prorata against each
def endant .

15. On January 21, 1992, Hospital's enployee caused a
praeci pe for execution to issue against Darwin and Betty Karas
in the amount of $820.17 plus court costs of $39.58.

16. GCeneral execution i ssued for t he respective
j udgnent s.

17. Thereafter, the wages of Debtor, Betty Karas, at
Good Sanmaritan Care Center of Red Oak, were garnished.

18. On February 13, 1992, Debtor corrected the address
of Hospital in the case file to show the Hospital's address as
2301 Eastern Avenue, Red Oak, |owa 51566.

19. On February 21, 1992, Hospital's enployee gave
notice to the Sheriff, Mntgonery County, to stop the
execution of judgnent.

20. Counsel for Debtor has submtted a statenment for

services rendered in the anmpunt of $2,375.00. This is for a

total of 23.75 hours at $100. 00 per hour.



DI SCUSSI ON
11 U.S.C. 8§ 362(a)(l) provides for a broad stay of
litigation against the debtor. It is |limted to actions which
coul d have been commenced before the commencenent of the case
or which are based upon clains that arose before comrencenment

of the case.

It is one of the nost basic protections provided by the

Bankruptcy Code.

It [the automatic stay] gives the debtor a

breathing spell from his creditors. |t
st ops al | col | ection efforts, al |
harassnent, and all foreclosure actions.

| t permts the debtor to attenpt a
repaynent or reorgani zation plan, or sinply
to be relieved of the financial pressures
that drove himinto bankruptcy.

The automatic stay also provides creditor
pr ot ecti on. Wthout it, certain creditors
woul d be able to pursue their own renedies
agai nst the debtor's property. Those who
acted first would obtain paynment of the
claims in preference to and to the
detriment of other creditors. Bankr upt cy
i's desi gned to provi de an orderly
i quidation procedure under which all
creditors are treated equally. A race of
diligence by creditors for the debtor's
assets prevents that.

S. Rep. No. 989, 95th Cong., 2d Sess. 54-55 (1978), H. R Rep.
No. 595, 95th Cong. 1st Sess. 340-42 (1977), reprinted in 1978

U S CCAN 5787 at 5840 & 6296-97.

"The automatic stay is a self-executing provision of the



Bankruptcy Code and begins to operate nationw de, without
notice, once the debtor files its petition for relief." In re

A.H Robins Co., Inc., 63 B.R 986, 988 (Bankr. E.D. Va.

1986), aff'd, 839 F.2d 198 (4th Cir. 1988), cert. dism ssed,
487 U. S. 1260 (1988).

11 U.S.C. 8 362(h) provides that a debtor injured by a
willful violation of the stay shall recover actual damages,
including costs and attorney's fees, and, in appropriate
ci rcunmst ances, may recover punitive damages.

A "willful"™ wviolation for § 362(h) purposes does not
require an intent to violate the stay, only that the creditor
knew of the stay and intended to do the violating act. [In re
Bloom 875 F.2d 224, 227 (9th Cir. 1989).

Hospital contends that it did not have notice of the
bankruptcy filing because of the incorrect address on the
schedul e and because it had not received an official notice
fromthe Bankruptcy Court.

However, the provisions of 8§ 362 are automatic and self-
operating and those who have know edge of the pendency of a
bankruptcy action and stay are bound to honor the stay unless

and until it is properly Ilifted. NLT Conputer Servs. V.

Capital Conputer Sys., 755 F.2d 1253, 1258 (6th Cir. 1985)

(citing Clay v. Johns-Manville Sales Corp., 722 F.2d 1289 (6th

Cir. 1983), cert. denied, 467 U S. 1253 (1984)).

Hospital had knowl edge of the bankruptcy filing in



Novenmber 1991, prior to the filing of the small clains action
after having talked with Debtor and wth her attorney's
of fice.

On January 17, 1992, the day of the trial in small clains
court, both the nmagistrate and Hospital had actual know edge
that Betty Karas had filed a bankruptcy petition and Hospital
was a schedul ed creditor.

The automatic stay halts further proceedi ngs against the
Debtor by a court as well as by a party. That is, a tribuna
may not go forward with its deliberations in a submtted
matter without relief from stay having first been obtained.

Ellison v. Northwest Engineering Co., 707 F.2d 1310, 1311

(11th Cir. 1983) (holding unaffected by 709 F.2d 681 (1lth
Cir. 1983)).

Hospital permtted the small clains action to proceed to
judgnment and then proceeded to have a general execution issue
on the judgnent. Al t hough no nonies were received and the
execution was returned unsatisfied, notice had been given to
Betty Karas's enployer, the Good Samaritan Care Center.

The Court concludes that Hospital knew that Betty Karas
had filed for relief wunder the Bankruptcy Code wth the
consequent issuance of the automatic stay. Not wi t hst andi ng
this, Hospital intentionally conmmenced a snmall clainms action
agai nst Betty Karas and caused a general execution to issue on

the judgnent. According, Hospital wllfully violated the



provisions of 11 U S.C. § 362.

11 U.S.C. 8 362(h) provides that an individual injured by
a willful violation of a stay shall recover actual damages,
including costs and attorney's fees. In appropriate cases
t hat individual may recover punitive damages.

Debt or has presented evidence that she has incurred costs
in the nature of attorney's fees as a result of this
violation. The attorney's fees are for 23.75 hours at $100.00
per hour. The hourly rate of $100.00 per hour is reasonable.

However, the entries of March 5, 1992 and April 2, 1992
contain lunped entries for speaking with a third person,
without identifying the subject matter thereof or specific
time alloted thereto, and for traveling to the courthouse and
"briefing" without stating the nature of the |egal problem and
the specifics thereof. These entries are unsupported as to
the subject matter thereof. Therefore, the hours on March 5,
1992 must be stricken and the hours on April 2, 1992 nust be

reduced by 3.50 hours for lack of specificity. See generally

In re Pothoven, 84 B.R 579 (Bankr. S.D. lowa 1988) (standards

for fee applications). Accordingly, 17.25 hours are approved
at $100.00 per hour for a total bill of $1,725.00.

Under the circunstances of this case, the Court will not
grant punitive danmages.

| T I'S ACCORDI NGLY ORDERED that Betty M Karas has been

injured in the amount of $1,725.00 as a result of the wllful



viol ation of the stay by Montgonery County Menorial Hospital
LET JUDGMVENT ENTER ACCORDI NGLY.
Dated this 28t h day of April, 1992.

RUSSELL J. HILL
U. S. Bankruptcy Judge



