UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

RUSSELL H. BUCHANAN, : Case No. 89-2774
Debt or . : Adv. No. 90-230
SULLY PETROLEUM VWHOLESALERS, : Chapter 7
I NC. ,
Plaintiff,
V.

RUSSELL H. BUCHANAN,
Def endant .

ORDER

A trial on the Plaintiff's conplaint objecting to
di scharge and to dischargeability of debt was held on June 17-
18, 1991. The Plaintiff, Sully Petroleum Whol esalers, Inc.,
was represented by August B. Landis, and the Debtor/ Defendant
was represented by Ronald L. Hansel.

A briefing deadline was scheduled and the mtter was
t aken under advi senent. The parties have filed their post-
trial briefs and the Court now considers the matter fully
subm tted.

The Court has jurisdiction of this matter pursuant to 28
US C 8 157(b)(1) and 8 1334. This is a core proceeding. 28
US.C 8§ 157(b)(2)(1) & (J). The Court, wupon review of the
briefs, pleadings, argunents of counsel and the evidence
presented, now enters its findings and concl usions pursuant to

Fed. R Bankr. P. 7052.



Fl NDI NGS OF FACT

1) Prior to February 10, 1988, the Defendant, Russell
H. Buchanan, owned at least a mjority of the stock
outstanding in Ma & Pa Stores, Inc.; Pothoven QIl, Inc.; Happy
Haul ers Ltd. (f/k/a Pothoven Transport, Inc.); Kathy Buchanan
Leasing, Inc. (f/k/a RHB Leasing); and DATAGAS, Inc.

2) The various corporations in which the Defendant was
the mpjority shareholder engaged in a nunber of delivery,
| easing and retail functions related to the sale of gasoline.

3) The Defendant was the general partner and his
children were the |limted partners of the Buchanan Limted
Part nershi p. On Decenber 30, 1986, The Buchanan Limted
Partnership filed its Certificate of Limted Partnership with
the lowa Secretary of State. [Exh. 130]. The partnership was
capitalized with a contribution of real estate from the
Def endant. The Defendant received all of the Class A Limted
Partnership wunits in exchange for his contribution of real
estate. As the Class A Unithol der the Defendant was entitled
to receive from the profits of the partnership 100% of all
di stributable income up to $25,000.00 a year. The Defendant's
children were the Class B Unitholders and were to receive the
bal ance of the yearly distributable inconme after paynent to
the Class A Unitholder. The Defendant's children provided no
consideration in exchange for their positions as I|imted

partners. The limted partners executed a power of attorney



appoi nting the Defendant their Attorney-in-Fact. [Exh. 54].

4) The Plaintiff, Sully Petroleum Whol esalers, Inc.,
sol d gasoline products to DATAGAS and Ma & Pa stores.

5) Bet ween Decenber 1987 and January 28, 1988, a |arge
quantity of gasoline was drawn from the Plaintiff by DATAGAS
and/or Ma & Pa Stores for which paynent was not made.

6) On March 18, 1988, the Plaintiff comenced a state
court action against DATAGAS, Russell H Buchanan, M & Pa
Stores, and Happy Haulers to recover paynent for the gasoline.
[ Exh. 18].

7) Through the discovery process during the state court
proceedings the Plaintiff obtained a financial statenent the
Def endant had prepared for use by United Federal Savings Bank.

The April 1, 1988, statenent indicated the Defendant and his
wi fe owned assets worth $2,735,712.00 and had a net worth of
$2, 214, 896. 00. [Exh. 34].

8) On July 14, 1988, during a deposition taken in the
state court proceedings, the Defendant stated he owned
virtually all of the stock of Ma & Pa Stores, Inc., and Happy
Haul ers, Ltd.

9) On Septenber 28, 1988, the Ilowa District Court
granted the Plaintiff a partial summary judgnent agai nst
DATAGAS in the anmount of $266,903.19, plus interest. [ Exh
19] .

10) On March 14, 1989, in a deposition in wunrelated



federal proceedings, the Defendant testified he personally
owned 95% of the stock of Ma & Pa Stores, Inc.

11) On April 1, 1989, the parties to the state court
action executed a settlenent agreenent. The agreenent set
forth the terns under which DATAGAS woul d pay the state court
judgnment. As part of the agreenent the Plaintiff released any
claims against the remaining parties; it agreed to refrain
from execution on the judgment if there was conpliance wth
the terms of +the settlenent agreenent; and it agreed to
dismss its state <court petition wth prejudice. The
Defendant and Ma & Pa Stores wunconditionally guaranteed
paynment of the settlenment agreenent. [ Exh. 42]. In entering
into the settlenent agreenent, the Plaintiff relied on the
Def endant's deposition testinony regarding his ownership of
the Ma & Pa stock. [Transcript p. 12].

12) On February 10, 1988, shortly after the Defendant
drew the gasoline from the Plaintiff, t he Def endant
transferred his stock in Ma & Pa Stores, Inc., Happy Haul ers,
Ltd., Pothoven QG1l, Inc., and Kathy Buchanan Leasing to the
Buck Grove Trust. The Defendant's wife was the trustee of the
trust and his wife and children were its beneficiaries. [Exh.
15] .

13) The Defendant contends the stock was transferred to
the Buck G ove Trust on February 10, 1987, and relies on

st ockhol der | edgers [Exhs. 24-28] and corporate m nutes [ Exhs.



59-62] as proof of the transfers. The Court rejects this
contention and notes the 1986, 1987 and 1988 corporate and
personal incone tax returns offered into evidence support the
finding that the Defendant did not transfer his stock to the
trust on February 10, 1987. [ Exhs. 1-15]. The tax returns
indicate the Defendant owned the vast mpjority of each
corporation's stock. The Defendant's personal incone tax
return for 1988 reveals he used passive incone from Kathy
Buchanan Leasing (an S Corporation) to offset nonpassive
| osses on his personal return. [Exh. 13]. Had the stock been
transferred as the Defendant alleges, the corporation would no
| onger have been entitled to S status and the Defendant coul d
not have offset the incone. The 1988 tax return for the Buck
Grove Trust indicates the entity was created February 10,
1988, and this was its initial tax return. [ Exh. 15]. A
docunment captioned "Buck Gove Trust" 1is attached to the
return and it indicates the agreenment was made on February 10,
1988. The Court notes that on February 10, 1988, Defendant
al so conveyed his interest in nultiple tracts of real estate
in Mahaska County to the Buck Grove Trust for a consideration
of less than $500. 00. [ Exhs. 163 and 164]. The Def endant
subsequently anended his tax returns to render them consi stent
with his assertion that he transferred the stock on February
1, 1987.

14) On June 1, 1989, the Defendant, as general partner,



and the |limted partners signed an anendnent to the limted
partnership agreenent of the Buchanan Limted Partnershinp.
The anmendnent provided the nanme of the limted partnership
woul d be changed to "213 L.P." [ Exh. 52]. Al so on June 1,
1989, the limted partners of the Buchanan Limted Partnership
signed a docunent captioned "Consent” in which they consented
to the substitution of Audrey Lynn Dunn as general partner and
the adm ssion of the Defendant as a |limted partner. [Exhs. 44
and 51]. The docunent further provided that all partners
would retain their original interest and class of partnership
units.

15) On August 1, 1989, the general and |limted partners
of the Buchanan Limted Partnership signed an anmendnent to the
limted partnership agreenent which provided for the nane
change to "213 L.P." and for procedures for termnating a
partnership interest. [Exh. 53].

16) An amendnent to Buchanan Lt d. Partnership's
Certificate of Limted Partnership was filed with the |owa
Secretary of State on Septenber 7, 1989. [Exh. 131]. The
amendnent provi ded:

1) the partnership name would be changed to 213
L.P.;

2) Russel | H. Buchanan was no |onger (genera
partner, his daughter Audrey Lynn Dunn had taken

over that role; and



3) Russell H. Buchanan was now one of the seven
limted partners in 213 L.P.

17) Subsequent to the transfer of his stock to the Buck
Grove Trust in February 1988, the Defendant continued to
control and benefit from the stock. He was the prom sor on
nunmer ous prom ssory notes owed the corporate entities [Exh.
132, Transcript pp. 174-179] and he continued to authorize
| oans, notes, extensions and assignnments of rents between the
corporations and United Federal Savings Bank. [ Exhs. 94, 96-
99, 105, 123, 125, and 127]. The Defendant's own testinony
indicated his belief that the transfer of the stock did not
affect his retention of control over the corporations.
[ Transcript pp. 174, 181, and 226].

18) Copies of correspondence exchanged between the
Def endant's attorney and accountant reveal one purpose behind
creation of the Buchanan Limted Partnership was the intention
to shield assets in the event of bankruptcy. [ Exhs. 30 and
31] .

19) The Defendant contends his transfers to the limted
partnership and to the Buck Gove Trust were part of his
estate pl anning. The Court finds the Defendant had no formal
estate plan and the Defendant's transfers of assets were done
to shield assets and mnim ze his exposure to liability.

20) In his testinony the Defendant conceded he received

no consideration for the transfer of his stock to the Buck



Grove Trust. [Transcript p. 165].

21) The Defendant's evidence regarding his wfe's
lengthy illness and the expenses incurred in conjunction wth
her treatnment was credible. The Defendant satisfactorily
explained any dimnishment which may have occurred in his
avail abl e cash resources during the period in which he cared
for his wfe.

22) On Decenber 8, 1989, the Defendant filed a voluntary
Chapter 7 bankruptcy petition. On schedule B-4 he schedul ed
as exempt his interest in the famly honestead and valued it
at $50, 000. 00. On schedule B2 the Defendant |isted as an
asset a "one-seventh |imted partnership interest” in 213 L.P.

The value of this interest was |isted as unknown. The
Def endant's origi nal schedul es reveal ed $1,023,250.00 in debts
and $56, 050.00 in assets.

23) The 1989 tax return for 213 L.P. reveals the
Def endant's share of the partnership capital account was
92. 105266% [ Exh. 16]. At the beginning of the year the
account was valued at $93.602.00 and at the end of the year
its value had increased to $102, 628. 00.

24) On February 17, 1990, the Defendant's wife died and
he acquired his wife's interest in their honme and a $20, 000. 00
annuity. The Defendant's anmended schedules do not reflect
either of these interests.

25) On his April 1, 1988, financial statenent the



Def endant val ued his honmestead at $212,000.00 [Exh. 34]. On
his bankruptcy schedules he listed his interest in the
homestead at $50, 000. 00. After his bankruptcy filing the
Debtor listed his home for sale with a $165,000.00 asking
price. [ Transcript p. 248]. In explaining the | ower
valuation included in his bankruptcy schedules, the Debtor
indicated he had only scheduled his "half" interest in the
home. [Transcript pp. 224, 248].

26) On May 8, 1990, during a Rule 2004 exam nation, the
Def endant testified he had transferred his Ma & Pa stock to
the Buck Grove Trust on February 10, 1987, and his prior
deposition statenments to the contrary were in error. The
Def endant al so contends his tax returns indicating continued
ownership of the stock after February 10, 1987, wer e

erroneous.

CONCLUSI ONS OF LAW

1. OBJECTI ONS TO DI SCHARGE

The Plaintiff has objected to the defendant's discharge
pursuant to 8§ 727(a)(5), 8 727(a)(4)(A), and 8§ 727(a)(2)(a).
An action brought under section 727 is the nobst serious non-
crimnal action a creditor can bring against a debtor in

bankr upt cy. In re Schermer, 59 B.R 924, 924 (Bankr. WD. Ky.

1986). Discharge under section 727 "is the heart of the fresh
start provisions of the bankruptcy |aw. " In re Nye, 64 B.R



759, 762 (Bankr. E.D. N C. 1986) (quoting H R Rep. No. 595,
95th Cong., 1st Sess. 384 (1977) 1978 U S.C.C. A N. 5787,
6340.). Consequenti al |y, objections to discharge are
construed liberally in favor of debtors and strictly against

the objecting creditor. In re Ellingson, 63 B.R 271, 276

(Bankr. N.D. lowa 1986); In re Schmt, 71 B.R 587, 589-90

(Bankr. D. M nn. 1987).

The burden of proof in objecting to discharge rests with
the party objecting to discharge. Fed. R. Bankr. P. 4005.
The grounds for excepting a debt from di scharge under Section
727 must be established by clear and convincing evidence. In

re Martin, 88 B.R 319, 321 (D. Col. 1988); 1In re Ford, 53

B.R 444, 449 (WD. Va. 1984), aff'd 773 F.2d 52 (9th Cir.
1985). If the party objecting to discharge has established a
reasonabl e ground for denial by clear and convi ncing evidence,
t he burden of going forward with the evidence shifts to the

debt or. Ford, 53 B.R at 449.

(A) Section 727(a)(5)

The Plaintiff objects to discharge of the Defendant

pursuant to 8§ 727(a)(5). That statute provides:

(a) The court shall grant the debtor a discharge unless-

(5) the debtor has failed to explain satisfactorily,
before determnation of denial of discharge
under this paragraph, any loss of assets or
deficiency of assets to nmeet the debtor's

10



liabilities.

This section grants the court broad discretion to deny a

di scharge if a debtor fails to satisfactorily explain a |oss

of assets. In re McNamara, 89 B.R 648, 654 (Bankr. N.D. Ohio
1988). Although what constitutes a "satisfactory explanation”

has not yet been definitively stated, |In re Hendren, 51 B.R

781, 788 (Bankr. E.D. Tenn. 1985), the bottomline is that the

debtor's explanation nust convince the judge. In re Chalik,

748 F.2d 616, 619 (11th Cir. 1984); see also Hendren, 51 B. R

at 789 (court nust determne "it is dealing with nore than an
unreliable remake of reality, customnmde to conport wth

current exigencies"); In re \Weeler, 38 B.R 842, 846 (Bankr

E.D. Tenn. 1984) (standard is one of reasonableness of
credibility.). In cl ai m ng t he Def endant has not
satisfactorily explained a |oss of assets, the Plaintiff
contends the Defendant owned stock in Ma & Pa Stores, Pothoven
O, Happy Haulers and Kathy Buchanan Leasing, but did not
include it in his bankruptcy schedul es. The Plaintiff points
to the 1988 tax returns and the April 1, 1988, financi al
statenment which indicate the Defendant owned the stock in
questi on. The Def endant argues he has satisfactorily
explained the |loss of these assets by virtue of his transfer
of the stock to the Buck Grove Trust.

The Court agrees the Defendant has satisfactorily

explained his loss of these assets for purposes of 8§

11



727(a)(5). Docunentary evidence and testinony offered at
trial establish the Defendant facilitated a transfer of the
stock in question to the Buck Gove Trust. The Plaintiff
sinply has not proven by clear and convincing evidence that
t he Defendant has failed to "satisfactorily" explain the | oss.
The Court notes, however, that the Defendant's notive in
transferring the assets, and whether he relinquished the
benefit and control of the assets (as opposed to nere
relinquishment of legal title) are matters governed by other
code sections and are addressed later in this order.

The Court also finds the Defendant satisfactorily
explained the decrease in cash and personal assets that
occurred since the preparation of the April 1, 1988, financial
statenent. The illness of the Defendant's wife was a drain on
the famly's resources and explains the dissipation of assets.

The Court also finds satisfactory the Defendant's expl anation
that his salary owed by DATAGAS is not collectable and is

therefore no | onger |listed as an asset.

(B) Section 727(a)(4)(A)

The Plaintiff objects to discharge pursuant to 8§
727(a)(4)(A). That statute provides:
(a) The <court shall grant the debtor a discharge,
unl ess- -

(4) the debtor knowingly or fraudulently, in or in

12



connection with the case--
(A) mde a false oath or account.
The purpose of section 727(a)(4)(A) case is to facilitate

full and honest disclosure by the debtor.

The primary purpose of 8 727(a)(4) (A
of the Code, and its predecessor, 8§
14c(1) of the Bankruptcy Act, is to
insure that dependable information is
supplied for those interested in
adm ni stration of t he bankr upt cy
estate from which they can rely
wthout a need for the trustee or
other interested parties to dig out
the true facts 1in exam nations or
i nvesti gations. The trustee and
creditors are entitled to honest and
accurate Si gnposts on t he trail
showi ng what property has passed
t hrough the debtor's hands during the
period prior to his bankruptcy.

In re Cook, 40 B.R 903, 906 (Bankr. N.D. lowa 1984) (quoting

In re Diodati, 9 B.R 804, 807 (Bankr. D. Mass 1981)).

To sustain an obj ection to di schar ge under 8§
727(a)(4)(A), the Plaintiff has the burden of showing the
Def endant "knowi ngly and fraudul ently” nade a fal se oath. The
phrase "know ngly and fraudulently” neans there nust be an
intentional wuntruth in a matter material to the bankruptcy.
Ellingson, 63 B.R at 276.

The Ei ghth Circuit has st at ed t hat whi | e a
m srepresentation nust be material to bar a discharge,
materiality is not solely a function of val ue. "The subj ect

matter of a false oath is "material' and thus sufficient to

13



bar discharge, if it bears a relationship to the bankrupt's
busi ness transactions or estate, or concerns the discovery of

assets, business dealings, or the existence and disposition of

his property.” 1n re Oson, 916 F.2d 481, 484 (8th Cir. 1990)
(quoting In re Chalik, 748 F.2d 616, 618 (11th Cir. 1984)).

The materiality of a false oath by a debtor will not depend
upon whether in fact the fal sehood has been detrinental to the
creditors. Cook, 40 B.R at 907.

The Court finds the Plaintiff has proven the Defendant

know ngly and fraudulently nade a false oath or account in

connection with this case. In listing his interest in 213 LP
as a 1/7th interest of unknown val ue, the Defendant
m srepresented the extent and value of his interest. The 1989
tax return for the 213 LP limted partnership reveals the

Def endant's share of the partnership capital account was
92. 105266% At the beginning of 1989 the account was val ued
at $93,602.00 and at the end of the year it was worth
$102, 628. 00.

The Defendant's decision to schedule his interest as a
1/7th interest of unknown val ue was m sl eadi ng. He owned the
vast mpjority of the capital account of the partnershinp. The
Def endant knowi ngly and fraudulently made a false oath and
account in scheduling his interest in the 213 LP limted
partnership as a 1/7th interest of unknown val ue.

The Court's finding of a false oath and account is

14



supported by the Defendant's failure to schedule the annuity
and honestead interests he acquired upon his wfe's death.
The interests becone property of the estate, 8541(a)(5)(A),
and the Defendant was required to anmend his schedules and
include these itens regardless of their val ue, their
encunbrances, or status as exenpt property. The Defendant's
testinmony regarding the valuation of his homestead interest
was not credible and is cunulative evidence that he know ngly

made a false oath. See In re Bobroff, 58 B.R 950, 953

(Bankr. E.D. Pa. 1986) ("[T]he requisite intent nmay be
predi cated on evidence of a pattern of reckless and cavalier

di sregard for the truth."), aff'd 69 B.R 295 (E.D. Pa. 1987).

(C) § 727(a)(2)(A)

The Plaintiff's final objection to discharge is based on

§ 727(a)(2)(A). That statute provides:

(a) The <court shall grant the debtor a discharge,
unl ess- -

(2) the debtor, with intent to hinder, delay, or
defraud a creditor or an officer of the estate
charged with custody of the property under this
title has transferred, renoved, destroyed,
mutil ated, or concealed, or has permtted to be
transferred, renpoved, destroyed, nmnutilated or
conceal ed- -

(A) property of the debtor, wthin one year
before the date of the filing of the
petition.

Under section 727(a)(2)(A) a plaintiff nust prove:

15



1) A transfer of property has occurred;
2) It was property of the debtor;

3) The transfer was within one year of the date of
filing the petition; and

4) The debtor had, at the tinme of the transfer, the
intent to hinder, delay, or defraud a creditor.
Ford, 53 B.R at 446.

In order to deny a discharge, a court nust find property
was transferred with the actual intent to hinder, delay or
defraud creditors. Constructive fraudulent intent cannot be
the basis for the denial of a discharge. Ellingson, 63 B.R
at 279. Intent may be presunmed from circunstances surroundi ng

the transaction, MCormck v. Security State Bank, 822 F.2d

806, 808 (8th Cir. 1987), or by inferences drawn from a course

of conduct. See Ellingson, 63 B.R at 279. Fr audul ent i ntent

is presuned in section 727(a)(2) cases in which the debtor has

gratuitously conveyed val uable property. Matter of Arnstrong,

931 F.2d 1233, 1239 (8th Cir. 1991). Once a gratuitous
transfer is shown, the burden shifts to the debtor to prove
his intent was not to hinder, delay or defraud his creditors.
Ld.

VWile the Defendant's transfer of his stock to the Buck
Grove Trust occurred February 10, 1988, over one year prior to
the filing of the bankruptcy petition, the Plaintiff contends
the Defendant violated 8§ 727(a)(2)(A) by virtue of his

16



continuing conceal nent of the transferred stock. It does not
appear the Eighth Circuit has addressed this doctrine, but
ot her courts have upheld its application.

Concealing property for purposes of section 727(a)(2)(A)
can be acconplished by a transfer of title coupled with the

retention of the benefits of ownership. In re Oivier, 819

F.2d 550, 553 (5th Cir. 1987). The transfer of title with the
continued retention of a secret beneficial interest therein
may constitute a continuing concealnment with the intent to
hi nder, delay or defraud a creditor for purposes of 8§

727(a)(2) (A . Id. at 555; see also In re Serafini, 113 B.R

692, 694 (D. Col. 1990) (to take advantage of the continuing
conceal mrent doctrine a creditor nmust show a transfer of title

coupled with a retention of the benefits of ownership, rev'd

on other grounds, 938 F.2d 1156 (10th Cir. 1991). |In applying
t he continuing conceal nent doctrine a court will look to the
"totality of the evidence." For exanple, did a debtor retain

control of, or an active involvement with, transferred assets?
Did a debtor derive substantial benefit from the continued

use of the assets? See e.qg., In re Hodge, 92 B.R 919, 922

(Bankr. D. Kan. 1988).

While the Defendant in this case may have transferred his
legal title to the stock to the Buck G ove Trust in February
1988, for all practical purposes he retained control and

derived a beneficial i nt er est from it. The Def endant

17



testified nunerous tinmes that regardless of the transfer he
continued to control the corporate operations. This control
was evi denced by the nunerous notes and agreenents he executed
on behalf of the corporations. Hi s nunerous w thdrawals of
money from the corporations is evidence of the beneficial
interest he retained despite the transfer of the stock. The
Plaintiff has established by clear and convincing evidence
that the Defendant transferred and conceal ed assets with the

intention of defrauding his creditors.

II. Objection to Dischargeability?

The Plaintiff has objected to the dischargeability of the
debt it is owed by the defendant. The burden of proof for the

di schargeability exceptions in 11 U S.C. 8 523(a) is the pre-

ponderance of the evidence standard. Grogan v. @Garner,
u. S. , 111 S. Ct. 654, 661, 112 L.Ed. 2d 755 (1991). The
creditor bears the burden of proving the nondi schargeability

of a debt. Matter of Van Horne, 823 F.2d 1285, 1287, (8th

Cir. 1987). Any evidence presented in a dischargeability
action nust be viewed consistent with the congressional intent
t hat exceptions to discharge be narrowy construed agai nst the

creditor and liberally against the debtors, thus effectuating

'For the purpose of fully disposing of each of the
Plaintiff's contenti ons, t he court wi || addr ess t he
Plaintiff's objection to dischargeability though the Court's
finding that the Defendant is not entitled to a discharge
subsunes this matter.

18



the fresh start provisions of the Code. |d.

A § 523(a)(2) (A

The Plaintiff relies on 8§ 523(a)(2)(A whi ch
provides in relevant part:
(a) A discharge under section 727 of this title does not

di scharge an individual debtor from any debt--

(2) for noney, property, services, or an extension,
renewal , or refinancing of credit, to the extent
obt ai ned by- -

(A) false pretenses, a false representation, or
act ual fraud, ot her than a statenent
reporting the debtor's or an insider's
financial condition.

To succeed in a section 523(a)(2)(A claim a creditor

must prove the follow ng el enents:

1) t he debtor nmade fal se representations;
2) at the tine nmade, the debtor knew themto be false;

3) the representations were made with the intention and
pur pose of deceiving the creditor;

4) the creditor relied on the representations; and
5) the creditor sustained the alleged injury as a
proxi mate result of the representations having been
made.
Van Horne, 823 F.2d at 1287. Section 523(a)(2) (A does not

require that a creditor prove his reliance on a debtor's

fraudul ent m srepresentations was reasonabl e. In re Ophaug,

827 F.2d 340, 342 (8th Cir. 1987).

19



In relying on section 523(a)(2)(A) to object to
di schargeability of its claim the Plaintiff contends it
relied on the Defendant's representations during a July 14,
1988, deposition, in which he clainmed owership of the stock
of Ma & Pa, Stores, Inc., and Happy Haulers, 1Inc. The
Plaintiff asserts the m srepresentations were material to its
decision to enter into the April 1, 1989, settl enent agreenent
as it was relying on the Defendant's personal guaranty to
secure paynent of the settlenent agreenent. The Plaintiff
contends that had it known the Defendant had transferred his
stock it would not have executed the settlenent agreenent.

The Court finds the msrepresentation in this case was
material and the Plaintiff relied on it to its detrinment. The
Plaintiff had already obtained a judgnent agai nst DATAGAS, but
rather than pursue its state court action against the
remai ni ng Defendants (including Russell H.  Buchanan), it
entered into a settlenent agreenent. The Plaintiff dism ssed
its action against the remaining Defendants with prejudice,
and it agreed to forego execution on its judgnent if there was
conpliance with the terns of the settlenent agreenent. I n
exchange for these significant concessions on its part, the
Plaintiff obtained the unconditional personal guaranty of the
Def endant and Ma & Pa Stores. Ma & Pa Stores, Inc. appears to
have provided the nost consistent cash flow of the Defendant's

many enterprises. Had the Plaintiff known the Defendant was

20



no longer the major shareholder of Ma & Pa, it could
reasonably have perceived his guarantee to have been |ess
val uabl e. The testinony of M. Kunce, the general manager of
the Plaintiff's parent conpany, supports the Plaintiff's
position that the Defendant's representation of ownership of
the Ma & Pa stock was material to the Plaintiff's agreenent to
enter the settlenent agreenent.

However, the materiality of the m srepresentation and the
Plaintiff's reliance upon it will not suffice to render this
debt nondi schar geabl e under 8 523(a)(2)(A because the
m srepresentation in this case was an oral statenent regarding
the Defendant's "financial condition." Section 523(a)(2)
divides all statenments into two nutually exclusive categories.

Statenents concerning a debtor's financial condition are

governed by subsection (B). Representations not concerning a
debtor's financi al condition nust be considered under
subsection (A). In re Sinpson, 29 B.R 202, 207-08 (Bankr

N.D. lowa 1983). Various decisions emanating from the

Bankruptcy Court for the Northern District of Iowa have held a
bal ance sheet, Sinpson, 29 B.R at 210, a valuation of

inventory, In re Anderson, 29 B.R 184, 189 (Bankr. N.D. |owa

1983), and a valuation of a profit sharing pension plan, In re
Detling, 28 B.R 469, 473 (Bankr. N.D. lowa 1983), all
constitute statenents regardi ng a debtor's “financi al

condition."

21



This Court concludes a debtor's assertion regarding his
ownership of the stock of wvarious entities constitutes a
statenent regarding his financial condition and cannot be the
basis for a nondischargeability determ nation under 8§
523(a)(2) (A). As the Plaintiff has asserted no other ground
for denying discharge under 8 523(a)(2), it has not net its
burden of proof in objecting to the discharge of its debt
under § 523.

THE COURT CONCLUDES:

1) The Plaintiff has not nmet its burden of proof under
§ 727(a)(5);

2) the Plaintiff has net its burden of proof and
di scharge should be denied pursuant to 8 727(a)(4)(A);

3) the Plaintiff has nmet its burden of proof and
di scharge should be denied pursuant to 8 727(a)(2)(A); and

4) the Plaintiff has not net its burden in proving non-
di schargeability under 8§ 523(a)(2)(A).

I T I'S ACCORDI NGLY ORDERED that the Defendant, Russell H.
Buchanan, is not granted a discharge pursuant to 11 U S. C 8§
727 and judgnment shoul d enter accordingly.

Dated this _31st day of January, 1992.

RUSSELL J. HILL
U. S. Bankruptcy Judge
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UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

RUSSELL H. BUCHANAN : Case No. 89-2774
Debt or . : Adv. No. 90-230
SULLY PETROLEUM VWHOLESALERS, : Chapter 7
I NC. ,
Plaintiff,
V.

RUSSELL H. BUCHANAN,
Def endant .

JUDGVENT
The issues of this proceedi ng having been duly considered by
t he Honorable Russell J. HIl, United States Bankruptcy Judge, and
deci si on havi ng been reached,
IT IS ORDERED AND ADJUDGED that the Defendant, Russell H.
Buchanan, is not granted a di scharge pursuant to 11 U S.C. § 727.
Dated this 31st day of January, 1992.
Mary M Wi bel
Clerk of U.S. Bankruptcy Court

By Ellen Wbbeking
Deputy Clerk

SEAL OF THE U.S. BANKRUPTCY COURT
ENTRY OF JUDGVENT
Dat ed: _ January 31, 1992




United States District Court

SOUTHERN DISTRICT OF IOWA --CENTRAL DIVISION

IN RE:

RUSSELL H. BUCHANAN, ak/aRUSSELL HOWARD

BUCHANAN, ak/aRUSS BUCHANAN JUDGMENT IN A CIVIL CASE
SULLY PETROLEUM WHOLESALERS, INC.

RUSSELL H. BUCHA\I<I.AN, etc. CASE NUMBER: 4:92-cv-70182

[ Jury Verdict. Thisaction came before the Court for atrid by jury. The issues have been tried and
the jury has rendered its verdict.

X Decision by Court. Thisaction came to hearing before the Court. Theissues have been heard and a
decision has been rendered.

IT 1ISORDERED AND ADJUDGED that the judgment gppedled from is affirmed

June 30, 1992 JAMES R ROSENBAUM
Date Clerk

L Coughenauer
(By) Deputy Clerk




IN THE UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

I N RE: * CIVIL NO. 4-92-70182
*
RUSSELL H. BUCHANAN, a/k/a *
RUSSELL HOWARD BUCHANAN, a/k/a *
RUSS BUCHANAN, *
* AFFI RMANCE
Debt or / Appel | ant . *
SULLY PETROLEUM VWHOLESALERS, *
I NC. , *
* Bankruptcy No. 89-02774-Ch-7
Pl aintiff/Appell ee, *
*
V. * Adversary No. 90-230
*
RUSSELL H. BUCHANAN, etc., *
*
*

Def endant / Appel | ant .

Russel | H. Buchanan, the debtor and defendant, appeals
froma judgnment entered by the bankruptcy court, the Honorable
Russell J. Hill, on January 31, 1992, that the debtor/defendant,
Russel | H. Buchanan, is not granted a di scharge pursuant to 11
US C 8§ 727. Plaintiff Sully Petrol eum Whol esal ers, Inc. cross-
appeals in respect to one determ nation made by Judge Hill.

In his order, Judge Hi Il sets forth thorough findings of
fact and extensive conclusions of |aw.

| am satisfied that Judge Hill's finding of fact are not
clearly erroneous and that he has made no legal error in his
conclusions. Accordingly, the judgnent appealed fromis AFFI RVED.

DATED this 29th day of June, 1992.

HAROLD D. VI ETOR
United States District Judge



