UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
JERRY L. EMERSON, " Case No. 90-2375-D H
Debt or . ' Chapter 13

ORDER- - MOTI ON TO DI SM SS

On Decenber 13, 1990, a hearing was held on the notion to
dism ss. The following attorneys appeared on behalf of their
respective clients: Jerry L. Enmerson pro se; Joe W Warford as
Chapter 13 Trustee; Terry L. G bson as Assistant U S. Trustee;
and Connie Sue Ricklefs as Jones County Attorney. At the
conclusion of said hearing, the Court took the matter under
advi senment and the Court considers the matter fully submtted.

This is a core proceeding pursuant to 28 U S.C. 8§ 157(b)(2).
The Court, wupon review of the pleadings and argunments now
enters its findings and concl usi ons pursuant to Fed. R Bankr.

P. 7052.

El NDI NGS OF FACT

1. Debtor filed his voluntary Chapter 13 petition on
Sept enber 12, 1990.

2. Debt or i's i ncar cer at ed at t he | owa State
correctional facility in Fort Madison, | owa, serving a

lifetinme term of inprisonment for nurder in the first degree



of Debtor's spouse, Linda Enmerson, in violation of |owa
Crimnal Code § 707.2(1).

3. In the August 31, 1984 Oder On Judgnment and
Sentence, the lowa District Court for Jones County sentenced

Debt or pursuant to |Iowa Code 88 707.2(1) and 902.1 as follows:

1). Defendant (Debtor) is committed to the Director
of the lowa Departnent of Corrections for the
rest of his natural life.

2). The tenporary custody of the defendant shall
remain with the Sheriff of Jones County pending
defendant's transfer to the custody of the
Di rector. Jones County shall pay the costs of
tenporarily confining t he def endant and
transporting t he def endant to the state
institution where he is to be confined in
execution of this judgnment.

3). This Court recomrends that the Board of Parole
follow its usual rul es, regul ati ons and
guidelines in determning, pursuant to Section
902.2, the Code, if, in the opinion of the
Boar d, def endant should be considered for
rel ease on parole.

4). The following Plan of Restitution is established
pursuant to Section 910.3, lowa Corr. Code:

a). Defendant shall mke restitution to the
Departnment of Public Safety, Crinme Victim
Reparation Program in the amunt of $1, 000
paid to victims famly, burial expense.

b). Defendant shall nake restitution to Jones
County for court <costs in the sum of
$6, 460. 17 and for court-appointed attorney
fees of $28,822. 89.

c). A Restitution Plan of Paynent shall be
prepared by said Director or his designee
as provided in Section 910.5, Ilowa Corr.
Code.



4. The only debts listed by Debtor in his Chapter 13
statement are the restitution obligations owing to Jones
County for court costs and court-appointed attorney fees in
the amount of $34,966.99, and victim restitution owing to
Li nda Emerson's famly in the ambunt of $173.73.

5. Debtor has listed his occupation as "lowa State
i ndustries furniture assenbler”™ with a nmonthly gross incone of
$80 and take-honme pay of $64. Debtor lists his total nonthly
expenses as $84:. tel ephone expense of $30, food expense of
$20, clothing expense of $9, personal hygiene supplies of $10,
peri odicals of $5, and nedical and drug expenses of $10.

6. Debtor's Chapter 13 plan provides for the subm ssion
of $16 each nmonth for a period of 36 nmonths to the Chapter 13
Trustee for paynment on the restitution clains concerned
her ei n. After deducting the Chapter 13 Trustee fee, the
Debtor's Chapter 13 paynments total $518.40, representing
approximately 1.47 percent of the crimnal restitution
obl i gati ons of the Debtor.

7. United States Trustee and Jones County Attorney each
filed a notion to dism ss Debtor's Chapter 13 plan, asserting
| ack of good faith as required by 11 U S.C. § 1325(a)(3) and
cause for dism ssal under 11 U.S.C. 8§ 1307(c).

DI SCUSSI ON

11 U.S.C. § 1328(a) provides:



(a) As soon as practi cabl e after
conpletion by the debtor of al |
payments under the plan, unless the
court approves a witten waiver of
di scharge executed by the debtor after
the order for relief under Chapter 13,
the court shall grant the debtor a
di scharge of all debts provided for by
the plan or disallowed under 11 U.S.C.
§ 502, except any debt--

(1) provided for wunder 11 U.S.C. 8§
1322(b)(5); or

(2) of the kind specified in 11
U.S.C. § 523(a)(5).*

I n Pennsyl vania Dept. of Public Welfare v. Davenport., 495

us _ , 110 S.Ct. 2126 (1990), the Suprene Court held that
restitution obligations constitute debts within the nmeani ng of
11 U.S.C. § 101(11) and are therefore dischargeable under
Chapter 13 of the Bankruptcy Code. In Davenport, the
Bankruptcy Court had confirmed the debtors' Chapter 13 plan
wi t hout objection from any creditor and debtors subsequently
fulfilled their obligations under the plan and received a
di scharge pursuant to 11 U S.C. 8§ 1328(a). Davenport, 110
S.Ct. at p. 2129.

'Ef fecti ve Novenmber 15, 1990, but not applicable to cases
comrenced under Title 11 of the U S. Code before Novenber 15,
1990, Congress anended 11 U S.C. § 1328(a) to nmake restitution
included in a sentence on a debtor's conviction of a crine
non-di schargeable in a Chapter 13 case. See Crimnal Victins
Protection Act of 1990, Pub. L. No. 101-581, § 3, 104 Stat
_(1990). Because Debtor filed his Chapter 13 case on
Septenber 12, 1990, this amendnment to 11 U. S.C. § 1328(a) is
not applicable to Debtor's case.



In the instant case, the U S. Trustee and Jones County do
not dispute the holding of Davenport. Rat her, they assert
that Debtor's Chapter 13 plan is not filed in good faith
pursuant to 11 U S.C. 8§ 1325(a)(3) and thus should be
di sm ssed for cause under 11 U S.C. § 1307(c). 11 U.S.C. 8
1307(c) provides that the court may dism ss a Chapter 13 case
for cause, including denial of confirmation of a plan under 11
Uus C § 1325. 11 U.S.C. § 1325(a)(3) provides the
requi renment that the plan nust be proposed in good faith and
not by any neans forbidden by |aw for the Court to confirmthe
Chapter 13 pl an.

In In re Seig, 120 B.R 533, 536 (Bankr. D.N. D. 1990),

the court stated the current law on 11 U.S.C. 8§ 1325(a)(3)
good faith in the Eighth Circuit:

The Circuit in Education Assistance Corp.
v. Zellner, 827 F.2d 1222 (8th Cir. 1987),
determined that an analysis of whether a
plan was filed in good faith is an inquiry
focusi ng upon whether the plan constitutes
an abuse of the provisions, purpose or
spirit of Chapter 13. This analysis
requires consideration of the totality of
the circunstances wth particular focus
upon the type of debt to be discharged,
whet her the debt woul d be non-di schargeabl e
in a Chapter 7, and whether the debtor has
unfairly mani pul ated the Code. [d. at 122.

In the recent 1990 en banc decision of In
re LeMaire, 898 F.2d 1346 (8th Cir. 1990),
the court reiterated the necessity of
reviewing the totality of the circunstances
expressed in its earlier Zellner decision
sayi ng, "Factors such as the type of debt
sought to be discharged, whether the debt
i's non-dischargeable in Chapter 7, and the




debtor's noti vation and sincerity in
seeking Chapter 13 relief are particularly
rel evant." Id. at p. 1346. In re Estus,
695 F.2d 311 (8th Cir. 1982), the court
observed that the fact that the debt was to

be non-dischargeable in a Chapter 7 is

closely linked to the debtor's notivation
and sincerity. This consideration, in
turn, invokes a consideration of public

policy as expressed in 8 523 prohibiting
the discharge of certain types of debts
i ncludi ng student | oans and which was again
recognized in |In re LeMuire, supra, at
1352, as an appropriate consideration in
i ssues of good faith.

In the instant case, the only debts listed by the Debtor
in his Chapter 13 statenment are restitution obligations ow ng
to the Jones County District Court for court costs and court-
appoi nted attorney fees, and victimrestitution owing to Linda

Emerson's famly. In Kelly v. Robinson, 479 U S. 36, 107

S.Ct. 353, 93 L. Ed. 2d 216 (1986), the Suprenme Court held
that 11 U S.C. 8§ 523(a)(7) preserves from discharge any
condition a state crimnal court inposes as part of a crimnal
sentence. Thus, Debtor's restitution obligations would not be
di schargeable in a Chapter 7 case. Further, because these
restitution obligations are the only debts |listed by Debtor

Debtor's notivation and sincerity in seeking Chapter 13 relief
is suspect. The Court therefore finds that Debtor's plan has
not been proposed in good faith under 11 U S.C. § 1325(a)(3),

and di snm sses the case for cause under 11 U S.C. 8§ 1307(c).



IT IS ACCORD NGLY ORDERED that the United States
Trustee's Motion to Dismiss and Jones County Motion to Dismss
are granted.

I T I'S FURTHER ORDERED that Debtor's Chapter 13 plan is
di sm ssed for cause under 11 U.S.C. 8§ 1307(c).

Dated this 5th day of April, 1991.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE



