UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa
In the Matter of
CUTTY' S, INC., " Case No. 89-1097-C H
Debt or . ' Chapter 11

ORDER- - HEARI NG ON APPLI CATI ON FOR ALLOWANCE
OF COMPENSATI ON AND EXPENSES

On Septenber 17, 1990, a hearing was held on the
application for allowance of conpensation and expenses. The
follow ng attorneys appeared on behalf of their respective
clients: John H Neimn, John Stone and L. Jay Ilrwn Il for
Nei man, Neiman, Sone and Spellman ("Neiman Firm'); Terry L.
G bson as Assistant U S. Trustee; and Roger Kuhle for Lease
Aneri ca. At the conclusion of said hearing, the Court took
the matter under advisenment and the Court considers the matter
fully submtted.

This is a core proceeding pursuant to 28 U S.C
8157(b) (2) (A). The Court, wupon review of the pleadings,
argunments of counsel, evidence admtted and briefs submtted
now enters its findings and conclusions pursuant to

Fed. R. Bankr. 7052.

EFl NDI NGS OF FACT

1. Debtor filed a voluntary Chapter 11 petition on My
17, 1989.



2. Debtor filed its application to enploy the Neinman
Firm with the filing of the petition. Attached to the
application to enploy the Neiman Firm was an affidavit from
the law firm as required by Fed. R Bankr. P. 2014. The
affidavit, signed by attorney John H. Neiman, asserted that
the Neiman Firm "has no connection wth the above-nanmed
debtor, debtor's creditors, or any other party in interest
herein, except as an attorney for debtor previously rendering
| egal services.”

3. The Court approved the Debtor's enploynment of the
Nei man Firm

4. On June 5, 1989, the Debtor-in-Possession filed its
Statenent of Financial Affairs indicating that it had paid a
retainer of $10,000.00 to the Neiman Firm for its
representation in this Chapter 11 proceedi ng.

5. An Attorney Fee Disclosure Statenent was also filed
by the Neiman Firm on June 5, 1989, as required by Fed. R
Bankr. P. 2016(b). This statenent indicated that the Debtor-
i n- Possession agreed to pay a $10,000.00 retainer to the |aw
firm but the retainer had not been paid as of that date.

6. The Statenment of Financial Affairs and the schedul es
filed by Debtor-in-Possession on June 7, 1990, wi th subsequent
amendnment June 15, 1990, indicate that one of the creditors in
this Chapter 7 case is an entity known as Guardian Credit
Conpany ("Guardian"). Guardian holds all of the outstanding
preferred stock of Debtor which it obtained in August of 1988



in a transaction wth Debtor's forner princi pal and
controlling sharehol der, Richard J. Cutler.

7. The Neiman Firm filed an Application for Interim
Al | owance for Attorney Fees and Expenses on August 14, 1989
The application sought the approval of fees and reinbursenent
of expenses totaling $21,122.58 for services rendered during
the period of WMy 23, 1989 through August 9, 1989. The
application further stated that the Neiman firm held
$7,090. 25, which represented the bal ance of a retainer paid by
the Debtor-in-Possession, which could be applied to the
$21,122.58 sought by the Neiman firm No objections to said
application were filed and the Court entered an order
approving the application on Septenber 12, 1989.

8. The Neiman Firm filed a Second Application for
Interim Allowance of Attorney Fees and Expenses, requesting
the approval of additional fees and expenses totalling
$48,804.51 for services rendered from August 10, 1989 through
April 6, 1990.

9. The U.S. Trustee filed its Objection to the Second
Application for Interim Allowance for Attorney's Fees and
Expenses. The U.S. Trustee objection principally objected to
the paynment of over $12,000.00, which concerned fees and
expenses incurred in the preparation of the Debtor's
Di scl osure Statement and Amended Disclosure Statenent, on the
grounds that the Disclosure Statenment and Anmended Disclosure

St at enment were inadequat e.



10. John H. Neiman filed a response to the US.

Trustee's objection. Paragraph 2 of the response stated:

The firm of Neimn, Neiman, Stone and Spell man,
P.C., received a $10,000.00 retainer from Guardi an
Credit Corporation at the time it was enployed.
Prior to May 17, 1989, the firm and in particular
John H.  Neiman, performed services and incurred
expenses in the amunt of $2,909.75, leaving a
bal ance in the retainer of $7,090.25. Approximtely
July 10, 1989, the law firm received an additional
$10, 000.00 from Guardian Credit Corporation. On
August 14, 1989, applicant filed an application for
interim allowance requesting allowance through
August 9, 1989, of $18,252.25 in fees and $2,870. 33
in expenses, a total of $21,122.58. After the order
of Judge Hill was entered Septenmber 12, 1989,
allowing said application, the balance 1in the
retai ner furnished by Guardian Credit Corporation of
$7,090.25 plus the additional $10,000.00 retainer
received from Guardian Credit Corporation being a
total of $17,090.25 was applied on the fees and
expenses allowed by order of court dated Septenber
12, 1989, leaving a balance outstanding on the fees
al l owed on that order of $4,032.33.

11. U.S. Trustee filed an anmended and substituted
objection to the Second Application for Allowance of
Conpensation and Expenses on August 20, 1990. The U. S.
Trustee reasserted its objection to the $12,000.00 in fees and
expenses concerning the preparation of the Debtor's Disclosure
Statenment and Amended Disclosure Statenent; the paynment of
Nei man Firm fees and expenses for Debtor by Guardi an; and, the
failure of the Neiman firmto di scl ose such paynents.

12. Counsel for Debtor-in-Possession disclosed on August
30, 1990, that Cutty's did not have the required funds for an

advance as required by counsel. Guardian agreed to |oan funds



to Cutty's for the advance under an existing pre-petition |oan
agreenent by and between Cutty's, Guardian, and United Federal
Savi ngs Bank of [|owa. Cutty's delivered the advance to
counsel after Cutty's received the funds from Guardi an.

13. The Second Amended Plan of Reorganization was

confirmed on January 16, 1991. U.S. Trustee approved said
order of confirmation as to form and content. Paragraph 13 of
the Order Confirmng Plan provides that Guardian wll be

infusing a total of approximately $75,000.00 in additional
capital to Debtor. This capital contribution will pay the
adm ni strati on expense of Debtor's attorneys. (Second Anmended
Plan of Reorganization Wth Anmendnents and Modifications

14. 23).

DI SCUSSI ON

Conflict of Interest and Di scl osure

The initial issue is whether t he Nei man Firms
connections wth Guardian disqualify the Neiman firm from
representation of the Debtor and provide cause for denial of
conpensation for services and reinbursement of expenses. 11
U.S.C. 8327(a) provides:

(a) Except as otherwise provided in this
section, the trustee, with the court's

approval, may enploy one or nore
attorneys, account ant s, apprai sers,
aucti oneers, or other professional

persons, that do not hold or represent
any interest adverse to the estate,
and that are disinterested persons, to
represent or assist the trustee in
carrying out the trustee's duties



under Title 11.

11 U.S.C. 8328(c) provides that the court may deny all owance
of conpensation for services and reinbursement of expenses of
a professional person enployed under 11 U S.C. 8327 if, at any
time during such professional person's enploynent under 11
U S.C. 8327, such professional person is not a disinterested
person, or represents or holds an interest adverse to the
interest of the estate with respect to the matter on which
such professional person is enployed.

The U.S. Trustee does not specifically assert that the
Neiman firm represents Guardi an. However, the U.S. Trustee
asserts that the paynent of fees to the Neiman Firm for Debtor
by Guardian, and the failure of the Neiman Firm to disclose
such paynments, results in the Neiman Firm appearing to hold an
interest adverse to the bankruptcy estate and disqualifies the
Neiman Firmfromeligibility to represent the Debtor under the
di sinterested standard of 11 U.S.C. 8327(a).

As U.S. Trustee asserts in its brief, the facts of the
i nstant case are sonmewhat confused and cl ouded due to the |ack
of candor on the Neiman Firmis part to properly disclose the
recei pt and source of nmoneys that it has received for services
rendered to the Debtor. However, the Second Anmended Pl an of
Reorgani zation Wth Anmendnments and Modifications, and the
or der confirm ng Debtor's Second Amended Pl an of
Reor gani zation, clarify that Guardian is infusing additional

capital into Debtor which will pay the adm nistration expense



of Debtor's attorneys, the Neiman Firm Because the paynents
from Guardian are a capital contribution to Debtor for paynment
of attorney fees, the Neimn Firm does not represent Guardi an,
the Neiman Firm neets the qualification standards of 11 U S.C
8§327(a), and the Court refuses to deny allowance of
conpensation and reinmbursenent of expenses pursuant to 11
U S.C § 328(c).

U S. Trustee asserts that the Neiman Firmis failure to
di sclose the paynent of Neiman Firm fees and expenses for
Debt or by Guardi an warrants denial of fees sought in the Apri
11, 1990 Application for Attorney Fees and Expenses and
di sgorgenent of all fees previously received by the Neinman

Firm Fed. R Bankr.P. 2014(a) provides:



(a) An order approving the enploynment of
attorneys, account ant s, appr ai sers,
auctioneers, agents, or ot her
professionals pursuant to 11 U. S C
8327 or 11 U. S.C. 81103 shall be made
only on application of the trustee or
commttee, stating the specific facts
show ng t he necessity for t he
enpl oynent, the nanme of the person to
be enployed, +the reasons for the
sel ection, the professional services
to be render ed, any pr oposed
arrangenment for conpensation, and, to
the best of the applicant's know edge,
all of the person's connections wth
the debtor, creditors, or any other
party in interest, their respective
attorneys and account ants. The
application shall be acconpanied by a
verified statement to the person to be
enpl oyed setting forth the person's
connecti ons wth t he debt or,
creditors, or any other party in
interest, their respective attorneys
and account ants.

In In re Rose Way, Inc.., Double-D Leasing, Inc., Double-

D, Inc., slip op. Nos. 89-1273, 89-1274, 89-1275 (Bankr. S.D

lowa March 21, 1990), this Court stated its position, in

conformance with In re Pierce, 809 F.2d 1356 (8th Cir. 1987),
that a violation of the disclosure requirenents of Fed. R
Bankr. P. 2014(a) constitutes a separate ground for denying
attorney fees. 1In the instant case, because the paynents from
Guardian are a capital contribution to Debtor for paynent of
attorney fees, the Neiman Firm does not represent CGuardi an and
the Neiman Firm neets the qualification standards of 11 U S.C
§ 327(a). Thus, although the Neiman Firm confused and cl ouded

the facts due to its lack of straightforwardness and



directness, the Court finds that the Neiman Firm did not

violate the disclosure requirenents of Fed. R Bankr.

P. 2014.

Therefore, the Court refuses to deny fees sought in the April

11, 1990 Application for Attorney Fees and Expenses and

di sgorge all fees previously received by the Neiman Firm

The Neiman Firm has also shown a |l ack of

directness in

di scl osing two $10,000.00 retainers received from Guardi an.

11 U. S.C. 8329(a) provides:

(a)

Fed. R. Bankr . P.

(b)

Any attorney representing a debtor in
a case under this title, or in
connection with such a case, whether
or not such attorney applies for
conpensation under this title, shall
file wiwth the court a statenment of the
conpensation paid or agreed to be
paid, if such paynment or agreenent was
made after one year before the date of
the filing of the petition, for
services rendered or to be rendered in
contenplation of or in connection with
the case by such attorney, and the
source of such conpensation

2016(b) provides:

Every attorney for a debtor, whether
or not the attorney applies for
conpensation, shal | file wth the
court within 15 days after the order
for relief or at any other tine as the
court may direct, a statenent required
by 11 U. S.C. 8329 including whether
the attorney has shared or agreed to
share the conpensation with any other
entity. The statenment shall include
the particulars of any such sharing or
agreenent to share by the attorney,
but the details of any agreenment for
the sharing of the conpensation with a
menber or regular associate of the



attorney's law firm shall not be

required. A suppl enmental statenment
shall be filed within 15 days after
any paynment or agr eenment not

previ ously disclosed.

The Court is disturbed by the conflicting statenents
contained in Debtor's Statenment of Financial Affairs and
Attorney Fee Disclosure Statement required by Fed. R Bankr
P. 2016(b) concerning the initial $10,000.00 retainer, and the
Neiman Firm s failure to disclose the July 10, 1989 $10, 000. 00
paynment in a supplenental statenent required by Fed. R Bankr.
P. 2016(b). Failure to nmeet these disclosure requirenments is,
of itself, sufficient justification to require the return of

fees. See In re Land, 116 B.R 798, 804 (D. Co. 1990); ln re

Kero-Sun, 1Inc., 58 B.R 770, 777-81 (Bankr. D. Con. 1986).

However, because the Neiman Firm did disclose the existence of
the retainers, albeit indirectly, the Court refuses to deny
fees to the Neimn Firm

The Court notes that it accepts John H. Nei man' s
assertion in the My 29, 1990 response to U S. Trustee's
objection that the $2,909.75 in services and expenses were
incurred pre-petition. Prior court approval under 11 U S.C. 8§
327(a) is not necessary as to pre-petition services. Kresse
V. Kotz, 34 B.R 388 (D. Mnn. 1983), aff'd in Kotz v.
Westphal, 746 F.2d 1329 (8th Cir. 1984). However, as
indicated by 11 U S.C. 8 329 and Fed. R Bankr. P. 2017, the
conpensation drawn for such pre-petition services and costs is

subject to court scrutiny and nust be reasonable. Matt er of

10



| ndependent Sales Corp., 73 B.R 772, 779 (Bankr. S.D. |owa

1987); Kressel v. Kotz, 34 B.R at 392. See also In re Rose

Way, Inc., Double-D, Inc. Double-D Leasing, Inc., slip op Nos.

89-1273, 89-1274, 89-1275 at p. 10 (Bankr. S.D. lowa March 21,
1990) . Thus, the Neiman Firm should have disclosed the pre-
petition paynent of $2,909.75 in fees and expenses in the June
5, 1989 Attorney Fee Disclosure Statenent also.

1. Fees and Expenses lncurred in the Preparation of the

Debtor's Disclosure Statenment and Anmended Di sclosure
St at enent

Fed. R Bankr. P. 2016 requires an applicant seeking
interimor final conpensation for services fromthe estate, or
rei mbursenent of necessary expenses, to provide a detailed
statenment of services rendered, tinme expended, expenses
incurred, and the anounts requested. The adequacy of a fee
application in this district is governed by those guidelines

set forth in Matter of Pothoven, 84 B.R 579 (Bankr. S.D. |owa

1988) .

An attorney can only be conpensated for services which
are actual and necessary professional services for the trustee
based on "the nature, the extent, and the value..." of the

services; "the time spent on" the services; and "the cost of

conparable services" in a case other than bankruptcy. The
awarded conpensation nust be "reasonable." 11 U S.C
8§330(a)(2). The court my also award "reinbursenment for
actual, necessary expenses." 11 U.S.C 8330(a)(2).

11



Benefit to the estate, while not the sole criterion, is
a relevant factor in determning reasonable conpensation.

Matter of Urban Anerican Devel opnent Co., 564 F.2d 808, 810

(8th Cir. 1977); In re Tamarack Trail Co., 25 B.R 259 (Bankr

S.D. Ohio 1982); In re Rosen, 25 B.R 81 (Bankr. D.S.C. 1982);

In re Zweig, 35 B.R 37 (Bankr. N.D. Ga. 1983); In re Jordan

54 B.R 864 (Bankr. D.R 1. 1985). Attorney conpensation
shoul d be reasonable and based upon the time, the conplexity
of the matter, the extent and value of such services, and the
conpensation to be expected for conparable nonbankruptcy

services. |In re MConbs, 751 F.2d 286, 287 (8th Cir. 1984).

Courts have disallowed or reduced fees requested by an
attorney where the attorney services were of reduced or no

benefit to the estate. See, e.g., In re Tamarack Trail Co.,

25 B.R 259 (Bankr. S.D. Ohio 1982) (Disallowed a portion of
the fees requested by the debtor's attorney on the grounds
that the services rendered in connection with the plan, which
was ultimtely rejected by the creditors, was of reduced

benefit to the estate); In re Zweig, 35 B.R 37 (Bankr. N.D.

Ga. 1983) (Al owed conpensation to debtor's attorney only for
t hose services which benefitted the estate and not for those
whi ch were personal to the debtor in his individual capacity);

In re Nelson, 96 B.R 868 (Bankr. C. D L. 1989)

(Conmpensati on reduced where nuch of attorney's time and | abor
was not required in that debtors had stubbornly fought for

reorgani zati on even though fromthe very begi nning debtors had

12



been advised against reorganization in favor of |iquidation
and even though creditor at one point had proposed partial
i qui dation which would have permtted debtors to continue
farm ng on reduced scal e).

In the instant case, the U S. Trustee objects to the
paynment of over $12,000.00 in fees and expenses incurred in
the preparation of +the Debtor's Disclosure Statenment and
Amended Disclosure Statenent, on the grounds that the
Di scl osure Statenment and Anended Disclosure Statenent were
i nadequat e. On May 29, 1990, the Court approved Debtor's
Second Amended Disclosure Statenent. On January 16, 1991, the
Court entered an order confirm ng Debtor's Second Anended Pl an
of Reorgani zati on. Due to the approval of Debtor's Second
Amended Disclosure Statenent and Confirmation of Debtor's
Second Anended Pl an of Reorganization, the Court is satisfied
that fees and expenses incurred in the preparation of the
Debtor's Disclosure Statenment and Anmended Di scl osure Statenent
benefitted the estate. The U.S. Trustee's objection to the
$12,000.00 in fees and expenses incurred in the preparation of
the Debtor's Disclosure Statement and Anmended Disclosure

Statement is denied.

ORDER
| T I'S ACCORDI NGLY ORDERED t hat the Second Application for
Al | owance of Conpensation and Expenses is approved.

| T IS FURTHER ORDERED that the U S. Trustee's Anended and

13



Substituted Objection to the Second Application for Allowance
of Conpensation and Expenses is denied.

Dated this _ 29th day of March, 1991.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE
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