UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
ROSE WAY, | NC.,
Debt or .

DAVI D C. ROSENBERGER and
DORI' S ROSENBERGER

Pl aintiff,
V.

M CHAEL C. FAVI LLA,

JAMES D. STEARNS;

STEARNS & FAVI LLA;

FREDRI KSON & BYRON, P.A.,

W LLIAM I. KAMPF; GREYHOUND
FI NANCI AL CORPORATI ON,

an Illinois Corporation;
CHRYSLER CREDI T CORPORATI ON
a California Corporation;
ALLSTATE SALES AND LEASI NG
CORPORATI ON, an M nnesot a
Cor por ation; EATON LEASI NG
CORPORATI ON, an Ohi o Cor por -
ation; GENERAL ELECTRI C CREDIT
CORPORATION an Illinois

Cor poration; LARSEN, ALLEN,
VEI SHAIR & CO., f/k/a SANDS,
RUST & CO., a M nnesota

Corporation; and DANI EL MUSOW :

Def endant s.

Case No.

Chapt er

Adv. No.

89-1273-C H

7

90- 00093

ORDER- - APPLI CATI ON TO REMOVE LI Tl GATI ON

FROM U. S. DISTRICT COURT TO U. S. BANKRUPTCY COURT

On July 2, 1990, a hearing was held on the application of

Wlliam 1. Kanpf, Fredrikson

Chrysler Credit Corporation to

& Byron,

renove

James Stearns and

litigation

District Court to United States Bankruptcy Court.

from U. S
CGeorge T.



Qual | ey appeared on behalf of David C. Rosenberger and Doris
Rosenberger ("Rosenbergers"); Henry Harnon appeared on behal f
of Mchael C. Favilla, Janmes D. Stearns, Stearns & Favilla,
Fredri kson & Byron and WIlliam |I. Kanpf; Jay Eaton appeared
for General Electric Credit Corporation ("GECC'); Eric Turner
appeared for Larsen, Allen, Wishair & Conpany f/k/a Sands
Rust & Conpany, and Daniel Misow, David W Dunn appeared for
Greyhound Fi nancial Corporation ("G eyhound"); Mark Sherinian
appeared for Chrysler Credit Corporation ("Chrysler").

This is a <core proceeding pursuant to 28 U S.C
8157(b)(2). The Court, wupon review of the argunments of
counsel and briefs submtted, now enters its findings and

concl usi ons pursuant to Fed. R Bankr.P. 7052.

FI NDI NGS OF FACT

1. On June 8, 1989, Rose Way, Inc., and related
entities Double-D, Inc. and Double-D Leasing, Inc. filed
voluntary Chapter 11 petitions.

2. Prior to 1989, Rosenbergers owned all of the issued
stock and outstanding capital comon stock of Rose Way, Inc.
Doubl e-D, Inc. and Doubl e-D Leasi ng, Inc.

3. At the tinme of the filing, Mchael C. Favilla was
acting as President and Chief Executive Oficer of Rose Wy,
Inc. and the related corporations. Janmes Stearns was the Vice

Presi dent of Rose Way, Inc.



4. On June 19, 1989, the Court entered an order
aut horizing the enploynment of WIlliam |I. Kanpf and the |aw
firmof Fredrikson & Byron as counsel for Rose Wy, Inc.

5. On July 6, 1989, the Court entered an order
aut horizing the enploynment of Sands, Rust & Conpany n/k/a
Larson, Allen, Wishair & Conpany, which included Daniel
Musow, as accountants for Rose Way, Inc.

6. On July 26, 1989, the U.S. Trustee appointed an
Unsecured Creditors Conmttee for Rose Way, Inc.

7. Gr eyhound, Chrysler, Allstate Sales & Leasing
Cor poration, Eaton Leasing Corporation and GECC (collectively
the "Finance Conpanies") are all conpanies which financed the
purchase of tractors and trailers by Rose Way, Inc. Duri ng
the course of the Rose Way Chapter 11 proceeding, all of the
finance conpanies attenpted to gain access to their
collateral, the tractors and trailers, because Rose Wy had
defaulted upon its contracts with the finance conpani es. Rose
Way resisted these efforts and eventually all of the finance
conpanies entered into agreenments with Rose Way, The Debtor-
i n- Possessi on, whereby Rose WAy nmde interim paynents to the
finance conpani es as adequate protection paynments. Rose Way
was thereby able to retain possession of the tractors and
trailers in an effort to keep the business operating so that a
plan of reorganization could be filed. Upon notice and

hearing these stipulations were approved and orders issued



granting the finance conpanies adequate protection. Noti ce
was given to the Rosenbergers concerning these hearings.

8. On Septenber 27, 1989, the U S. Trustee filed a
notion to exanmine post-petition paynments made to David
Rosenberger by Rose Wy, Inc. in conjunction wth his
enpl oynent as a "consultant” to Rose Way, Inc. This notion
prayed that Rose Way obtain approval for M. Rosenberger's
enpl oynent, return estate noney, and that any future paynents
to M. Rosenberger be wupon application, notice and court
approval. Various creditors and the Rose Way, Inc. Unsecured
Creditors Conmittee joined in the U S. Trustee's notion. The
Court sustained the notion to exanm ne post-petition paynments
and directed David Rosenberger to file an accounting with the
Court.

9. On Decenber 1, 1989, the Rose Way, Inc. Unsecured
Creditors Committee filed a Conditional Mtion for Appointnent
of Trustee asserting that David Rosenberger had taken certain
action in an attenmpt to regain control of Rose Way, Inc. and
that said activity was detrinental to the interest of the
creditors. The U.S. Trustee joined in said notion and
asserted further grounds for the appointnment of a Chapter 11
Trust ee. On Decenber 21, 1989, the Court granted the
Unsecured Creditors Conmittee's motion and ordered the
appoi ntnent of a trustee to replace the Debtor-in-Possession.

10. On December 22, 1989, the Court entered an order



approving the U S. Trustee's appointnent of Sternco, Inc. as
Trustee of Rose Way, Inc., Double-D, 1Inc. and Double-D
Leasing, Inc. pursuant to 11 U S.C. 81104, thereby renoving
t he Debtor corporations as Debtors-in-Possession. WIilliam 1.
Kampf and the law firm of Fredrikson & Byron were appoi nted by
the Court as attorneys for the Trustee.

11. Three petitioning creditors, Greyhound Financi al
Corp., FGL Commodities Services, Inc. and Signal Capital Cornp.
commenced in this Court on January 25, 1990, an involuntary
petition against David Rosenberger wunder Chapter 7 of the
Bankruptcy Code. On August 17, 1990, an order for relief was
ent er ed. Upon notion of David Rosenberger, this case was
converted to Chapter 11 on August 28, 1990.

12. On March 1, 1990, Sternco, Inc. filed a joint
di scl osure statenent and joint plan of reorganization for Rose
Way, Inc., Double-D, Inc. and Doubl e-D Leasing, Inc.

13. On March 22, 1990, Sternco, Inc. withdrew the joint
di scl osure statenment and joint plan of reorganization due to
t he decision of the Exchange National Bank of Chicago not to
advance any further post-petition financing to Rose Way, Inc.
or the related corporations.

14. In April of 1990, Sternco, Inc. nmade the decision to
term nate the operations of Rose Way, Inc., Double-D, Inc. and
Doubl e-D Leasing, Inc. and to liquidate the remini ng assets.

15. On May 22, 1990, the U S. Trustee filed a notion to



convert the Rose Way, |Inc., Double-D, Inc. and Double-D
Leasing, Inc. Chapter 11 cases to Chapter 7 cases.

16. On July 2, 1990, the Court, upon notice and heari ng,
sustained the U S. Trustee's motion to convert and entered an
order converting the Rose Wiy, Inc., Double-D, 1Inc. and
Doubl e-D Leasing, Inc. Chapter 11 cases to Chapter 7 cases.

17. Upon conversion of the cases to Chapter 7 cases, the
Court approved the appointment of a panel trustee for Rose
Way, Inc., Double-D, Inc. and Doubl e-D Leasing, Inc., pursuant
to 11 U.S.C. 8701. The Chapter 7 Trustee retained different
counsel. Sternco, Inc. was relieved as trustee and Wlliam|l.
Kampf and Fredrikson and Byron were relieved as counsel for
the trustee. The accountants were also relieved as
pr of essi onal entities.

18. Rose Way, Inc., Double-D, Inc. and Doubl e-D Leasi ng,
Inc. are not ongoing entities as their business activities
have been termnated and the Chapter 7 Trustee is in the
process of liquidating the assets of these corporations.

19. Rosenbergers filed a conplaint in the United States
District Court for the Southern District of Ilowa on April 30,
1990. The conplaint named as defendants individuals and
corporations that were involved in the Rose Way, Inc., Doubl e-
D, Inc. and Double-D Leasing, Inc. Chapter 11 bankruptcy
cases.

20. An application to renmpbve the case from the United



States District Court to the United States Bankruptcy Court
for the Southern District of lowa was filed on May 17, 1990.

21. The matter was referred to the U S. Bankruptcy Court
by Judge Harold D. Vietor on June 7, 1990.

22. On May 22, 1989, Rosenbergers filed an anended
conpl ai nt. The anmended conpl aint alleges conspiracy, conmon
law fraud, violation of RICO —conspiracy to violate RICO
breach of contract, and negligence. Predomi nant in the
al l egations contained in the prelimnary facts of the anended
conplaint are allegations regarding acts of Defendants after
the filing of the Rose Way Chapter 11 petitions and in the
context of the bankruptcy proceedings, specifically wth
reference to the stipulated adequate protection orders
approved by the Court. Count | X of the anended conpl aint
al | eges negligent conduct on the part of Defendants Kanpf and
Fredri kson & Byron in the context of their representation of
Rose Way, Inc., Double-D, 1Inc. and Double-D Leasing, Inc.
during the course of the adm nistration of these cases.

23. The Rosenbergers allege a conspiracy to seize
contr ol of the conpanies and fraudulently deprive the
Rosenbergers of their ownership benefits and interests in the
conpani es. They allege that <conditions contained in the
stipulation for adequate protection, which were approved by
this Court, show a basis for this allegation.

24. The second and third counts allege a violation of



RI CO and a conspiracy to violate RICO. These counts allege
the operational facts of the allegations of conspiracy and
conmmon | aw fraud in support thereof.

25. On June 22, 1990, Rosenbergers filed a jury demand.

26. On June 27, 1990, Rosenbergers filed a nmotion for
withdrawal of reference of <case regarding their anmended
conplaint in the United States District Court for the Southern
District of |owa. On August 6, 1990, the United States
District Court, Southern District of lowa, entered an order
stayi ng Rosenbergers' notion for wthdrawal of reference of
case to Bankruptcy Court, pending resolution by the United
St at es Bankruptcy Court of the application to remove from U. S.
District Court to U S. Bankruptcy Court.

27. Rosenbergers filed a proof of claimin the Rose Wy,
| nc. case.

DI SCUSSI ON

Cor e Proceedi ng

The bankruptcy court is given the authority to make the
threshold determ nation of whether a proceeding is a core

proceeding. 28 U. S.C. 8157(b)(3) provides:

The bankruptcy judge shall determ ne, on
the judge's own notion or on tinely notion
of a party, whether a proceeding is a core
proceedi ng under this subsection or is a
proceeding that is otherwise related to a
case under Title 11. The determ nation
that a proceeding is not a core proceeding
shall not be made solely on the basis that
its resolution nay be affected by state



| aw.

Two categories of proceedings are delineated in 28 U.S.C.
8157: core proceedings which arise under Title 11 or arise in
a case under Title 11, and non-core proceedings which are
otherwise related to a case wunder Title 11. Wth core
pr oceedi ngs, bankruptcy courts are enpowered to enter
judgnments and orders subject to traditional appellate review
by a district court. U S.C. 8157(b)(1). Wth non-core
"rel ated" proceedings, bankruptcy judges may hear the nmatter,
but the district court enters any final order or judgnment
after considering the bankruptcy judge's proposed findings and
conclusions. 28 U.S.C. 8157(c)(1).

A nonexclusive list of core proceedings is provided at 28
U S C 8157(b)(2)(A)-(0O. Included in the list of «core
proceedi ngs are:

(A) matters concerning the adm nistration
of the estate;

(M orders approving the use or |ease of
property, including the use of cash
col |l ateral;

(O ot her pr oceedi ngs af fecting t he
i quidation of the assets of the estate or
the adjustnment of the debtor--creditor or
the equity security holder relationship,
except personal injury, tort or wongful
deat h cl ai ns.



Courts begin with the prem se that core proceedings are
to be given the broadest, constitutionally perm ssible

definition. In re Arnold Print Works, Inc., 815 F.2d 165, 168

(1st Cir. 1987); In re Baker and Getty Financial Services,

Inc., 88 B.R 137, 138 (Bankr. N.D. Ohio 1988). VWhen the
post-petition acts conplained of dom nate heavily in ternms of
frequency, significance and effect conpared to pre-petition
acts, a proceeding brought to attach liability based on the
totality of such acts wll be considered a core matter.

Matter of O Sullivan's Fuel O Conpany. Inc., 88 B.R 17, 20-

21 (D. Conn. 1988). Clainms alleging |egal malpractice on the
part of debtor's attorney bear heavily on the adm nistration
of the debtor's estate and are therefore core proceedings. |n

re SPI  Communications & Marketing, 1Inc., 114 B. R 14, 18

(N.D.N. Y. 1990). A dispute over the terns of a court-approved
stipul ati on between the debtor and a creditor-lessor is a core

mat t er . In re Gray Line of Boston, Inc., 62 B.R 811, 813

(Bankr. D. Mass. 1986).

In the instant case, the causes of action contained in
Rosenbergers' anmended conpl aint have their source in the Rose
Vay, I nc., Doubl e- D, I nc. and Double-D Leasing, I nc.
bankruptcy cases. The allegations relating to Defendant Kanpf
and Fredrikson and Byron, P.A arise out of their conduct in
their official capacity as attorneys for Rose Wy, Inc.,

Doubl e-D, Inc. and Double-D Leasing, Inc. The all egations
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concerning Larsen, Allen, Wishair & Co., f/k/a Sands, Rust &
Co., and Daniel Misow arise out of their conduct as court-
approved accountants for the estates. The allegations
relating to the Finance Conpanies arise out of negotiations in
the bankruptcy <cases and the court-approved stipulations
bet ween the Finance Conpanies and Rose Way, Inc. As such,
Rosenber gers' cl ai ms, including the RICO clains, ari se
predomi nantly in the context of the Rose Way Inc. and rel ated
bankruptcy cases. Therefore, the anmended conplaint is a core
proceedi ng over which this Court has jurisdiction under 28
U. S.C. 8157(Db).

Havi ng nade the determ nation that the anmended conpl aint
is a core proceeding supra, the Court need not determne if it

is a related proceeding.

1. Withdrawal of Reference

Rosenbergers have resisted the transfer of this matter to
U.S. Bankruptcy Court, and have noved the U S. District Court
to withdraw reference of this matter pursuant to 28 U S. C

8§157(d). U.S.C. 8157(d) provides:

The district court may w thdraw, in whole
or in part, any case or proceeding referred
under this section, on its own notion or on
timely motion of any party, for cause
shown. The district court, on tinmely notion
of a party, shall wi thdraw a proceeding if
the court determ nes that resolution of the
proceedi ng requires consideration of both
Title 11 and other laws of the United

11



St at es regul ati ng organi zati ons or
activities affecting Interstate Commerce.
In the instant case, Rosenbergers contend that the
overwhel m ng weight of authority holds that the bankruptcy
courts do not have subject matter jurisdiction over RICO

actions, citing In re Rubin Brothers Footwear, Inc., 73 B.R

346 (S.D.N. Y. 1987). The U. S. District Court, in determ ning
the nmotion for wthdrawal of reference pursuant to 28 U S.C

8§157(d), is the proper <court to evaluate Rosenbergers

contention and determ ne whether the proceedings should be
withdrawn, in whole or in part. Therefore, the Court does not
consi der Rosenberger's assertion that bankruptcy courts do not
have subject matter jursidiction over RICO actions pursuant to

28 U.S.C. §157(d).

[11. Jury Demand and Bankruptcy Court Jurisdiction

For pur poses of determ ning jurisdiction of t he
proceedi ng on Rosenbergers' amended conplaint only, the Court
consi ders the Rosenbergers' right to a trial by jury.

In Granfinanciera S.A. v. Nordberg, u. S. , 109

S.Ct. 2782, 106 L.Ed.2d 26 (1989), the U S. Suprene Court held
that a defendant in an action by a trustee to recover a
fraudul ent conveyance, where the defendant had not filed a
proof of claim was entitled to a jury trial under the Seventh

Amendnent . G anfi nanci era, 109 S.Ct. at 2795-2802. At

footnote 14, the Suprenme Court indicates that a defendant that

12



files a proof of claimin the bankruptcy case subjects hinself
to the equitable powers of the bankruptcy court and thus is

not entitled to a jury trial. Granfinanciera, 109 S.Ct. at

2799, n. 14; see |In re Edwards, 104 B.R 890, 898 (Bankr. E.D.

Tenn. 1989). In United M ssouri Bank of Kansas City, 901 F.2d

1449 (8th Cir. 1990), the Eighth Circuit Court held that a
creditor which had not filed a claimin a bankruptcy case had
a constitutional right to a jury trial in a preference suit,
and the bankruptcy judge |acked the express or inplicit
statutory authority to conduct the jury trial in said
preference action.

In the instant case, Rosenbergers have filed a proof of
claimin the Rose Way, Inc. case. Thus, for purposes of this
Court's determ nation of jurisdiction of the proceeding on
Rosenber gers' anended conpl ai nt, the Court finds that
Rosenbergers do not have a right to a jury trial. Therefore,
Rosenbergers' demand for a jury trial does not affect this
Court's jurisdiction of this proceeding.

ORDER

| T IS ACCORDI NGLY ORDERED that this Court has
jurisdiction of this proceeding as a core proceedi ng pursuant
to 28 U.S.C. 8157(b)(2). Further proceedi ngs on Rosenbergers’
anended conplaint are stayed pending the District Court's
resolution of the motion for w thdrawal of reference of case

to Bankruptcy Court.
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Dated this _ 12th day of February, 1991.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE

14



